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IN THE UTAH COURT OF APPEALS
STEVE ZIMMERMAN,
Applicant/Petitioner
Case No.

v.
INDUSTRIAL COMMISSION OF UTAH,
GRANITE BEEF, INC., and/or
WORKERS COMPENSATION FUND OF
UTAH and EMPLOYERS' REINSURANCE
FUND,

890191-CA

Category 6

Defendants/Respondents.
BRIEF OF RESPONDENT

JURISDICTION AND NATURE OF PROCEEDINGS
This Court has jurisdiction to hear this appeal under Utah Code Ann.,
Sections 35-1-86 (1988), 63-46b-16 (Supp., 1988) and 78-2a-3(2)(a)(1988).
This appeal is from an Order of the Industrial Commission of Utah denying Mr.
Zimmerman's claim for additional compensation resulting from injuries
sustained during the course of his employment on January 26, 1987.

Benefits

were limited to the payment of medical expenses necessitated by the industrial
accident and to temporary total disability compensation extending over
intermittent periods of approximately thirty-four weeks.
STATEMENT OF THE ISSUES
1.

Whether the Industrial Commission properly found Mr. Zimmerman's

ongoing medical condition to be the result of pre-existing conditions.
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2.
denying

Whether the Industrial Commission correctly applied the law in

benefits based on medical findings indicating Mr. Zimmerman's

ongoing, residual problems are related to pre-existing conditions only and not
to the industrial injury.
3.

Whether Mr. Zimmerman presented sufficient evidence to warrant a

tenative finding of permanent total disability.
4.

Whether the Industrial Commission committed substantial and

harmful error in the appointment of a medical panel that did not include a
rheumatologist.
5.

Whether the Industrial Commission properly adopted the findings

of the medical panel as its own.
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
1.

Utah Code Ann., Section 35-1-67 (1986).

2.

Utah Code Ann., Section 35-1-69 (1986).

3.

Utah Code Ann., Section 35-1-77 (1986).

4.

Utah Code Ann., Section 35-2-56(2) (1986).

5.

Utah Code Ann., Section 63-46b-16 (1988).

(The above provisions are reproduced verbatim in the Addendum.)
STATEMENT OF THE CASE
On January 26, 1987, Applicant, Steve Zimmerman, was injured in an
industrial accident while employed by Granite Beef, Inc.

Medical expenses and

temporary total disability compensation were paid without controversy.
Mr. Zimmerman sought additional benefits and filed for a hearing
before the Industrial Commission.
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The Workers Compensation Fund accepted liability and paid medical
expenses totalling $9,027.48 plus temporary total disability compensation
totalling $3,568.82 through January 29, 1988.
On January 6, 1988, a hearing was conducted before Janet L. Moffitt,
Administrative Law Judge.
testify.

Mr. Zimmerman was the only witness called upon to

The only Exhibits offered were the medical records introduced by the

Workers Compensation Fund. (R. 75-159).
On March 4, 1988, Judge Moffitt appointed a medical panel comprised
of Dr. Leonard Jarcho, as chairman, and Dr. Geoffrey Orme as the other member
of the panel.
The medical panel submitted its report under date of April 29, 1988.
(R. 227-232).

The Applicant objected to the report and sought clarification

thereof. (R. 240-243).

Judge Moffitt resubmitted the matter to the medical

panel, together with a copy of the Applicant's objections, requesting a review
and further determination if any changes were called for. (R. 239).
The supplemental report of the medical panel was transmitted to the
parties on August 26, 1988. (R. 247-249).
Findings of Fact, Conclusions of Law and Order were entered by Judge
Moffitt on October 7, 1988, limiting the Applicant's award to the benefits
paid to date and denying the Applicant's claim for further compensation. (R.
253-258).

The Applicant's Motion for Review was filed on November 4, 1988.

(R. 259-277).

The response to the Motion for Review was filed by the Workers
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Compensation Fund on November 17, 1988. (R. 278-280).

The Industrial

Commission's Order Denying the Applicant's Motion for Review was entered on
March 19, 1989. (R. 281-284).

A Petition for Writ of Review was filed by the

Applicant with this Court on March 31, 1989. (R. 285).
STATEMENT OF THE FACTS
Stephen P. Zimmerman, a/k/a Steve Zimmerman, was born on April 28,
1964 and is now 25 years of age (R. 8 ) . On the date of the industrial
accident, Mr. Zimmerman was employed by Granite Beef, Inc. and was earning a
wage of $160.00 per week.
his injury.

He was single and had no dependents at the time of

(R. 2 ) .

On January 26, 1987, while performing the regular duties of his
employment, the Applicant had occasion to lift an empty pallet.

He testified

that as he grabbed the pallet and yanked back, something snapped in his lower
back. (R. 21). His injury has been described as a musculotendinous strain.
(R. 82, 95, 203). He reported the incident to his supervisor and then left
work to obtain treatment from his family physician, Dr. Murdock. (R. 2 1 ) .
X-rays taken at the American Fork Hospital were interpreted as negative for
acute fracture. (R. 122, 123, 127). He was referred for physical therapy and
given medications. (R. 8 8 ) .
The applicant received physical therapy for some time but this was
not successful in relieving his pain. (R. 22). He was then referred to Dr.
Banks, an orthopedic surgeon.

Dr. Banks ordered a CT scan.

This was also

interpreted as negative. (R. 23). The Applicant was released to return to
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work on March 1, 1987 by Dr. Banks.

After working for two or three hours, the

Applicant had a recurrence of back pain when he lifted a heavy piece of meat.
(R. 24). Temporary total compensation was paid through April 29, 1987, then
suspended because the Applicant failed to keep two doctor's appointments.
The Applicant was seen again by Dr. Banks on May 21, 1987 and
compensation was reinstated. (R. 97). Dr. Banks referred him to Dr. Orme or
Dr. Momberger for a second opinion.

Mr. Zimmerman saw neither of these

doctors but was subsequently seen by Dr. J. Lynn Smith at the request of the
Workers Compensation Fund.

Additional therapy was prescribed and he was then

released to return to work on or about July 1, 1987. (R. 95).
Mr. Zimmerman found a job with Wescot Fiberglass Company grinding
fiberglass.

(R. 28,30).

After a month or so working for his new employer, he

was involved in a slip and fall accident while grinding down the edges of a
large container. (R. 29-32).

He experienced shooting sensations and pain in

his low back and quit work at that time because of pain.
in connection with this accident.

No claim was filed

However, additional temporary total

disability compensation was paid by the Workers Compensation Fund during the
period from September 9, 1987 through January 29, 1988 under the assumption
the disability was attributable to the January 26, 1987 accident.

His failure

to report this accident until sometime later caused the Administrative Law
Judge to question his credibility. (R. 255).
On October 14, 1987, the Applicant was seen by Dr. J. Charles Rich, a
neurosurgeon, at the suggestion of his attorney and with the concurrence of
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the Workers Compensation Fund. (R. 171). Dr. Rich referred him to Dr.
Christopher G. Jackson, a rheumatologist, for additional diagnostic work-up.
The additional work-up showed evidence of a pre-existing condition described
as Reiter's syndrome.

(R. 77, 203). Dr. Jackson indicated the discovery of

the pre-existing conditions were incidental findings in studies obtained to
exclude more serious injuries that could have occurred in the January 26, 1987
incident. (R. 204). He considered the musculotendinous strain resulting from
the Applicant's accident as a separate entity superimposed on Reiter's
syndrome and not an aggravation of a pre-existing condition. (R. 203).
SUMMARY OF AGRUMENT
Liability resulting from the Applicant's industrial accident of
January 26, 1987 is not at issue in this case.
and medical expenses have been paid.

Weekly compensation benefits

What is at issue is the Applicant's

claim for additional benefits based on the theory that his resulting permanent
incapacity was aggravated, or was aggravated by, his pre-existing spinal
stenosis and Reiter's syndrome.

The Industrial Commission found no

aggravation of the Applicant's pre-existing conditions and consequently found
the provisions of Utah Code Ann., Section 35-1-69 to be inapplicable.

There

was an aggravation of the Applicant's pre-existing condition in the sense of
pain, which is rarely a basis for an impairment rating, but it was not an
aggravation in the sense of a rateable permanent impairment which is required
for allocation of liability under Section 35-1-69.
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In the present case, a review of the record and relevant case law
shows that the Administrative Law Judge made a proper finding of no
aggravation in the sense that term is used in Section 35-1-69 and as clarified
in the case of The Second Injury Fund v. Streator Chevrolet, 709 P.2d 1176,
1181 (Utah 1985).

There is substantial medical evidence in support of the

Administrative Law Judge's finding that the industrial accident did not result
in a rateable permanent impairment.
The record contains insufficient evidence upon which to make a
tentative finding of permanent total disability.
years of age.

The Applicant is only 25

Obviously, there is other work which a man of his capabilities

is able to do, or learn to do, or for which he might be trained.

There is no

evidence that would justify even a tentative finding of total disability in
this case.
The medical panel was clearly qualified to evaluate the medical
aspects of this case.

The findings of the medical panel are supported by

substantial medical evidence.

The only conflicting medical evidence was

submitted after the evidentiary hearing and, although considered by the
medical panel, was not sufficiently convincing to cause the panel to change
its specific findings and recommendations in this case.
ARGUMENT
POINT I.

THE INDUSTRIAL INJURY DID NOT AGGRAVATE THE
PRE-EXISTING SACROILIITIS, REITER'S SYNDROME
AND SPINAL STENOSIS IN THE SENSE REQUIRED BY
UCA 35-1-69.
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The Applicant contends his pre-existing medical problems were
aggravated by his industrial accident and are, therefore, compensable.

He

further argues the Industrial Commission ignored the medical panel's findings
and mistakenly found no aggravation.

His argument misstates the real issue.

The real issue is whether an aggravation characterized by pain, but not
rateable as a permanent impairment, is an aggravation in the sense required by
UCA 35-1-69,

There is no issue as to the basic compensability of this claim.

The Defendants accepted liability for the Applicant's claim and paid temporary
total disability for interrupted periods from January 27, 1987 through January
29, 1988.

It was not until a question arose as to the cause of his ongoing

disability that liability was denied.

The Industrial Commission found the

accident did not aggravate the Applicant's pre-existing condition.

This

finding was based on substantial medical evidence considered and read as a
whole, and in its proper context. (R. 227-232, 247-249).
The standard of review of such issues is set forth in Hardman v. SLC
Fleet Mqmt., 725 P.2d 1323 as follows:
"Our standard of review of the Industrial Commission's
findings of fact in workmen's compensation cases is
well-settled. We are limited to determining whether the
Commission's findings are supported by substantial
evidence. Hiqqins v. Industrial Commission of Utah, 700
P.2d 1187, 1192 (Utah 1983); Kaiser Steel Corp. v.
Monfredi, 631 P.2d 888, 890 (Utah 1981); Kent v. Industrial
Commission, 89 Utah 381, 385, 57 P.2d 724, 725 (1936).
The foregoing is consistent with this Court's statements on the
standard of review as set forth in the case of Workers Compensation Fund v.
Industrial Commission, 761 P.2d 572, 573, 574 (Utah 1988),
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We review the facts in the light most favorable to the fact
finding tribunal. Barnes v. Wood, 750 P.2d 1226, 1227
(Utah Ct. App. 1988).
This Court further stated in the foregoing case,
At the time of the administrative hearing, the statutory
standard of appellate review of the Commission's decisions
provided that "Ct]he findings and conclusions of the
commission on questions of fact shall be conclusive and
final and shall not be subject to review," Utah Code Ann.
Section 35-1-85 (1974) (repealed 1987), unless "the
findings do not support the award." Utah Code Ann. Section
35-1-84(2) (1974) (repealed 1987). Accordingly, our review
of the factual findings of the Industrial Commission is
limited to "whether the Commission's findings are arbitrary
and capricious, or wholly without cause or contrary to the
one [Inevitable] conclusion from the evidence or without
any substantial evidence to support :hem." Lancaster v.
Gilbert Dev.. 736 P.2d 237, 238 (Utah 1987) (quoting Kaiser
Steel Corp. v. Monfredi. 631 P.2d 888, 890 (Utah 1981)).
Initially, the Applicant received medical treatment from Dr. Joseph
Murdock and Dr. Alan M. Banks, orthopedic surgeon.

Their treatment was

conservative and included the use of medications and a referral of the
Applicant to physical therapy.

Their diagnosis as to the nature of the

Applicant's injury was somewhat indefinite (R. 88, 99).
After a question arose as to the cause of his ongoing disability many
months later, the Applicant was referred to Dr. Charles Rich, a neurosurgeon,
upon the suggestion of the Applicant's attorney and with the consent of the
Workers Compensation Fund.

Dr. Rich performed an examination and requested

further diagnostic studies, including a CT scan and a bone scan.

Dr. Rich in

turn referred the Applicant to Dr. Christopher Jackson, a rheumatologist, for
the purpose of identifying or ruling out a potential arthritic involvement.
(R.84).

Dr. Jackson determined there was unequivocal evidence of pre-existing

sacroiliitis probably representing Reiter's syndrome.
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(R. 77).

Dr. Rich provided a final opinion in a report of December 9, 1987 in
which he stated,
The applicant sustained a musculotendinous strain on
1/26/87 superimposed on a previously abnormal back and that
what Dr. Jackson has uncovered can certainly explain the
severity of the symptoms he has had over the period of time
since then. (R. 8 2 ) .
In a medical report dated January 21, 1988, Dr. Christopher Jackson
provided the following medical opinion:
The muscultendinous strain should be considered a separate
entity which is superimposed on Reiter's syndrome and not
an aggravation of a pre-existing condition, . . The
permanent physical impairments identified at present are a
narrowed lumbar canal and a bilateral sacroiliitis, which
are not attributable to the industrial incident of January
26, 1987. . . The musculotendinous injury is not considered
to be a permanent physical impairment [and] the industrial
incident of January 26, 1987, which produced a
musculotendinous strain is not an aggravation of Reiter's
syndrome. (R. 203-204).
The foregoing was the state of the record at the time the matter was
submitted to the medical panel.

The subsequent conflicting opinion of Dr.

Charles M. Smith, Jr. was not introduced as part of the record until April 18,
1988.

This was because Dr. Smith's examination of the Applicant did not occur

until April 12, 1988, three months after the hearing and just 2 1/2 weeks
before the medical panel evaluation. (R. 233-234).

The Applicant hand carried

the report to the medical panel and the panel obligingly attached a copy to
its own report of April 29, 1988. (R. 230).
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Despite the late submission of Dr. Smith's report into the record, it
is significant to note the panel did consider the report.

It also considered

the Applicant's objections to its own report but still concluded,
We remain firmly of the opinion that the history and
physical findings are not compatible with a clinical
diagnosis of herniated nucleus pulposus. (R. 247).
Not only is this opinion of the medical panel supported by
substantial evidence, it is supported by the great weight of the evidence as
is evident from a reading of the original report (R. 227-232) and the
supplemental report (R. 247-249) read in proper context.
Following the hearing, and after receiving all of the available
medical records, the Administrative Law Judge referred the medical issues of
this case to a medical panel requesting answers to her specific questions
regarding the claim.

(R. 218-219).

In answer to these specific questions,

the medical panel found as follows:
1.

There is no medically demonstrable causal connection between the
applicant's ongoing problems and the industrial accident of
January 26, 1987.

2.

All of the residual problems complained of by the applicant were
caused by a pre-existing condition.

3.

We find no period of time after 1/1/88 during which the applicant
has been temporarily or totally disabled as a result of the
industrial injury.

4.

We suggest a current permanent physical impairment of 10% because
of the pain and x-ray findings at the sacroiliac joints,
understanding that his Reiter's disease has a good chance of
progressing in the future, and there seems to be no way of
telling whether it is currently stabilized.

5.

Assuming that his condition j_s stabilized, his total impairment
is 10%.

6.

No portion of the permanent physical impairment is attributable
to the applicant's industrial injury.
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7.

The percentage of permanent physical impairment attributable to
any cause is 10%.

8.

We believe that the industrial injury aggravated the pre-existing
condition, since we are unable to find any evidence of pain
before the injury.

9.

The treatment of Reiter's disease should be undertaken by a
qualified rheumatologist such as Dr. Jackson, who has the
advantage of having already seen him over a period of some
months. He will probably require anti-inflammatory drugs from
time to time. There is no reason to think that operation will be
indicated now or in the near future. It would be well for this
man to undertake further education to stave off unemployment. It
is understood that all the comments in this paragraph refer to
the pre-existing condition of Reiter's syndrome and not to an
industrial injury.

The Administrative Law Judge, after full consideration of the medical
panel report and its supplemental report, adopted the findings of the medical
panel as her own. (R. 256).
The significance of the findings of the medical panel relative to
aggravation and the cause of the Applicant's ongoing problems must also be
viewed in light of the observation made by both the Administrative Law Judge
and the medical panel that the Applicant was somewhat of a questionable
historian.

The Applicant provided somewhat inconsistent descriptions of his

pain and the causes thereof.

At first, he complained of right hip pain (R.

41,92) which later shifted to his left hip when he awoke one morning (R.
41,42).

This apparently occurred spontaneously some ten months before the

hearing or approximately one month after his accident. (R. 4 2 ) . The pain in
his upper back did not commence until just before his hearing, which would
have been some eleven months after the accident. (R. 42). During the early
course of his treatment the Applicant's pain was described as shifting or
migratory. (R. 92).

There was also a subsequent episode of back strain or injury in
August of 1987 (R. 30-32, 51-53) that appears to have been as severe, if not
more so, than the original injury.

This injury was not promptly reported.

With respect to this injury, the Applicant said he quit this job because he
could not deal with the pain. (R. 3 2 ) . The applicant's explanation as to why
he failed to promptly report this episode led the Administrative Law Judge to
find,
. . .this particular reasoning and failure to report the
incident to his employer [creates] a credibility problem
with the Applicant. This is particularly the case inasmuch
as the Applicant was familiar with the reporting procedures
for an industrial accident, given the fact that he had done
so immediately at the time of his prior accident. (R. 255).
A careful review of the Applicant's entire medical history, such as
the review done by the medical panel, clearly supports the conclusion of the
medical panel that the Applicant's reliability and motivation were subject to
question.

(R. 231). Although the Applicant's history was a problem, the

physical findings were also found incompatable with a clinical diagnosis of a
herniated nucleus pulposus. (R. 247). Furthermore, the medical panel's
findings were advisory only, and it was the duty of the Administrative Law
Judge to make the ultimate Findings of Fact.
panel's findings as her own.

This she did by adopting the

(R. 256). See Jensen v. United States Fuel

Company, 18 U. (2d) 414, 424, P.2d 440.

POINT II.

THERE CAN BE NO ALLOCATION OF BENEFITS UNDER
35-1-69, UTAH CODE ANNOTATED WHEN THE
INDUSTRIAL INJURY DOES NOT RESULT IN A
RATEABLE PERMANENT IMPAIRMENT.

-13-

The Applicant argues that Utah Code Ann., Section 35-1-69 as amended
in 1984 requires payment of benefits when the industrial accident aggravates
the pre-existing condition.

The Applicant's position is apparently based on

the theory that the pre-existing conditions of spinal stenosis and Reiter's
syndrome, rated as a 20% impairment, should be compensable when aggravated by
the industrial accident whether or not the accident resulted in a rateable
permanent impairmentSection 35-1-69, Utah Code Annotated as amended in 1984, states,
(1) If any employee who has previously incurred a permanent
incapacity by accidental injury, disease, or congenital
causes, sustains an industrial injury for which either
compensation or medical care, or both, is provided by this
chapter that results in permanent incapacity which is
substantially greater than he would have incurred if he had
not had the pre-existing incapacity, or which aggravates or
is aggravated by such pre-existing incapacity,
compensation, medical care, and other related items as
outlined in Section 35-1-81, shall be awarded on the basis
of combined injuries, but the liability of the employer for
such compensation, medical care and other related items
shall be for the industrial injury only.
In this case the treating doctors and the medical panel indicated
there would be no additional temporary total disability benefits, no permanent
partial impairment nor any requirement for the payment of medical treatment
for the pre-existing conditions.

Therefore, there is no basis for an

allocation of benefits under Section 35-1-69.

This position is explained by

the Utah Supreme Court in the case of The Second Injury Fund v. Streator
Chevrolet, 709 P.2d 1176 (1985), in which the Supreme Court indicates,
. . . if the industrial injury results in a permanent
impairment that is aggravated by or aggravates a
pre-existing permanent impairment to any degree, then
compensation shall be awarded and allocated between the
employer and the Second Injury Fund based on the combined
impairments. [Emphasis added]

This decision requires that the industrial injury result in a
rateable impairment due to the aggravation so as to provide a basis for
allocation.

Because the industrial accident did not result in a rateable

impairment, the Defendants contend the industrial accident did not aggravate
the Applicant's pre-existing condition.

It was in this same sense that the

Industrial Commission correctly found no aggravation, i.e., no rateable
impairment.

POINT III

A TENTATIVE FINDING OF PERMANENT TOTAL
DISABILITY IS INAPPROPRIATE UNLESS BASED ON
SUBSTANTIAL EVIDENCE THAT THE APPLICANT IS NO
LONGER ABLE TO PERFORM HIS FORMER WORK OR ANY
OTHER WORK THAT A MAN OF HIS CAPABILITIES MAY
BE ABLE TO DO OR LEARN TO DO.

The Applicant argues that a request for a tentative finding of total
disability was ignored by the Industrial Commission.
made at the time of the evidentiary hearing.

This request was not

The request was part of the

Applicant's Motion for Review of the Order of the Administrative Law Judge.
Applicant relies on the case of Hardman v. SLC Fleet Management, 725 P.2d
1323.

Applicant claims the only requirement for a tentative finding of total

disability is that the worker is not able to return to his former occupation.
This misstates the law.

In fact, the court in Hardman stated,

A worker may be found totally disabled if he can no longer
perform the work of the general nature he was performing
when injured, or "any other work which a man of his
capabilities may be able to do," or learn to do or for
which he might be trained. United Park City Mines Co. v.
Prescott, 15 Utah 2d 410, 412, 393 P.2d 800, 801-02 (1964).
[Emphasis added]
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In the instant case no evidence was submitted at the time of hearing
to substantiate the claim that the applicant could no longer perform work of
the general nature that he was performing when injured other than a reference
in the medical records that the applicant should eliminate work involving
heavy and repetitive bending and/or lifting. (R. 203). There was no evidence
introduced to show this twenty-five year old man could not engage in other
work or be trained to perform other work.

Section 35-1-67 Utah Code Annotated 1987 Cumulative Supplement
provides:
...
A finding by the Commission of permanent total
disability shall in all cases be tentative . . .
If the
employee has tentatively been found to be permanently and
totally disabled it shall be mandatory that the Industrial
Commission of Utah refer the employee to the Division of
Vocational Rehabilitation under the State Board of
Education for rehabilitation training . . . [Emphasis added]
Under the foregoing circumstances, the Administrative Law Judge was
totally justified in not making a tentative finding of total disability.
evidence provides no basis for the Administrative Law Judge to do so.

The

Advice

by various doctors that the Applicant should avoid heavy lifting or heavy work
is not a basis for a tentative finding for permanent total disability.

This

is particularly true for a young man who is only 25 years of age and has no
rateable impairment attributable to his industrial accident.

It is arguable,

that had the Applicant's pre-existing condition been diagnosed before his
accident, the same advice relative to the avoidance of heavy labor would have

-16-

been given regardless of the subsequent occurrence of the accident.

There

nothing to suggest this advice was given solely because of the accident,
his report of January 21, 1988, Dr. Jackson explained this as follows:

The discovery of the pre-existing conditions, namely the
narrow spinal canal and Reiter's syndrome, have been
incidental findings in studies obtained to exclude more
serious injuries that could have occurred in the January
26, 1987 incident. Dr. Rich has recommended, because of
the small lumbar canal, the patient should not be engaged
in an employment situation where he has to do heavy and
repetitive bending and/or lifting. Such a recommendation
would also be issued to a patient with Reiter's syndrome.
For purposes of employment, Mr. Zimmerman's physical
impairment is such that any job requiring moderate to
marked physical exertion, especially heavy and repetitive
bending and/or lifting, cannot be recommended. <R. 203-204).
POINT IV.

THE MEDICAL PANEL WAS PROPERLY QUALIFIED AS
REQUIRED BY UCA 35-1-77 and 35-2-56.

Section 35-1-77 provides,
Upon the filing of a claim for compensation for injury by
accident, or for death, arising out of or in the course of
employment, and if the employer or its insurance carrier
denies liability, the Commission may refer the medical
aspects of the case to a medical panel appointed by the
Commission. The panel shall have the qualifications
generally applicable to the medical panel under Section
35-2-56.
Section 35-2-56(2) provides,
Where a claim for compensation based upon partial permanent
disability due to an occupational disease or industrial
injury is filed with the Commission, the Commission shall
appoint an impartial medical panel to consist of one or
more physicians specializing in the treatment of the
disease or condition involved in the claim, and such
medical panel shall make such study, take such x-rays and
perform such tests as the panel may determine and certify
to the Commission the extent, if any, of the permanent
disability of the claimant. . .

The medical panel appointed by the Commission was comprised of Dr.
Leonard Jarcho, a neurologist, and Dr. Geoffrey Orme, an orthopedic surgeon.
Dr. Jarcho is a board certified neurologist and is also board certified in
internal medicine.

Dr. Jarcho has a long tenure as a professor of medicine at

the University of Utah Medical Center where he taught neurology for more than
three decades and also engaged in an
hospital setting.

extensive clinical practice in a

Dr. Orme is a board certified orthopedic surgeon engaged in

private practice.
The Applicant argues that substantial error occurred when a
rhuematologist was not included as a medical panel member.
not the case.

Such is clearly

The initial diagnosis and treatment focused on the applicant's

complaints of back and hip pain.

His pre-existing Reiter's syndrome was

unknown until he was seen by Dr. Charles Rich and referred to Dr. Christopher
Jackson, a specialist in rheumatology.

The work-up and diagnostic studies

done by Dr. Jackson and reflected in his reports to Dr. Rich (R. 77-78,
109-119, 203-204) provide more than adequate information for competent
consideration by the medical panel of the pre-existing conditions.
It should also be noted that the panel report indicates all medical
records and diagnostic studies were reviewed by the panel.

Dr. Jarcho took

the extra precaution of reviewing the x-ray studies with a specialist on bone
radiology and a specialist in rheumatology at the University Medical Center.
The medical panel report clearly indicates that Dr. Jarcho and Dr. Orme wanted
to understand all elements of the Applicant's condition so as to properly
respond to the questions submitted to the medical panel by the Administrative
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Law Judge.

The qualifications of the medical panel to respond to these

questions cannot be seriously questioned.

The performance of the panel in

carrying out the assignment of the Administrative Law Judge is commendable and
shows a dedicated effort to consider all of the evidence in arriving at its
medical conclusions.

Furthermore, the Applicant made no objection to the

physicians appointed to the medical panel nor to the fact that a
rheumatologist was not appointed to the panel until after the panel report was
submitted.
The Applicant contends there is a variance between the findings of
Dr. Christopher Jackson and the findings of the medical panel.

A comparison

of the reports of Dr. Jackson with the medical panel's report indicates that
Dr. Jackson is in fact supportive of the findings of the medical panel.
POINT V.

THE MEDICAL PANEL CONDUCTED ITS EVALUATION
AND FORMULATED ITS OPINIONS BASED ON SOUND
MEDICAL PRACTICE.

The Applicant argues that the Industrial Commission improperly
adopted the medical panel's opinions relative to the claimant's reliability
and motivation.

The panel's stated opinions and findings are based on

substantial medical evidence and a thorough review of the Applicant's
history.

As explained in the panel's supplemental report,
. . .all physicians who are serious about history taking
must necessarily make interpretations of the validity of
complaints and correctness of the story. . . We thought
that we were being charitable in attributing these problems
to the claimant's "emotional response. (R. 248).
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The Applicant filed objections to the medical panel report and
specifically to the alleged impropriety on the part of the medical panel in
making judgments relative to the Applicant's credibility.

These objections

were appropriately dealt with by the Administrative Law Judge by her referral
back to the medical panel and her request for a supplemental report.

The

panel was provided an opportunity to explain its procedures and reasons for
making the statements it did.

The record of the evidentiary hearing and a

review of all of the medical records in this case suggest the credibility of
this Applicant should be questioned.

Such questioning has not been over

emphasized, nor have the ultimate findings rendered in this case by the
Administrative Law Judge been arbitrary or capricious in any way.

The

findings are based on substantial evidence and the Order of the Administrative
Law Judge and its affirmance by the Industrial Commission should be affirmed
by this Court.
CONCLUSION

Based on the foregoing arguments, Respondent respectfully requests
this court to affirm the Order of the Industrial Commission of Utah in denying
Applicant additional compensation benefits.
is questionable.

The credibility of the Applicant

The medical evidence in support of the Commission's decision

is substantial, and the Order of the Industrial Commission should be affirmed.

DATED this 2L.

day of July, 1989.
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THE INDUSTRIAL COMMISSION OF UTAH
Case No. 87000932

STEVE ZIMMERMAN,
Applicant,
vs.
GRANITE BEEF, INC. and/or
WORKERS COMPENSATION FUND
OF UTAH and
EMPLOYER'S RRIUSURAXCE FUND,
Defendants.
* * * * * * * * * * * * * * * *

*
*
*
*
*
*

FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER

*
*
*
*
*
*
* *

HEARING:

Hearing Room 334, Industrial Commission of Utah, 160
East 300 South, Salt Lake City, Utah, on January 6,
1988, at 1:00 o'clock p.m.. Said hearing was pursuant
to Order and Notice of the Commission.

BEFORE:

Janet L. Moffitt, Administrative Law Judge.

APPEARANCES:

Applicant was present and represented by Bruce Wilson,
Attorney at Law.
Defendants were
Adjudicator.

represented

by

Pat

Wilde,

Legal

Employer's Reinsurance Fund was joined in this matter
and represented by Erie V. Boorman, Administrator.

The issues to be addressed in this matter are as follows:
1.

Causal relationship of the applicant's claimed injuries
to his industrial accident of January 26, 1987.

2.

Temporary total disability compensation after the date
of January 1, 1988.

3

Permanent partial impairment and apportionment of said
impairment with the defendant, Employer's Reinsurance
Fund for pre-existing conditions.

A.

Claimed medical expenses.

STEVE ZIMMERMAN
ORDER
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Subsequent to the evidentiary hearing, the medical issues were
submitted to a special panel appointed by the Administrative Law Judge. The
panel report was received and circulated to the parties. Counsel for the
applicant filed timely Objections to the Medical Panel Report and said report
was referred back to the panel for further comment. The panel's additional
comment was received on August 15, 19889 and again distributed to the parties.
Counsel for the applicant filed an additional Objection on August 31, 1988.
After reviewing the responses of the medical panel and the objections, the
Administrative Law Judge is prepared to enter a Findings of Fact and Order in
this matter.

FINDINGS OF FACT:
The applicant in this matter, Steven Zimmerman, is a 23-year-old
male, who, at the time of his injury, was working forty hours per week at the
wage of $4.00 per hour. He was not married, nor did he have any dependent
children under the age of eighteen. The applicant's duties while working for
the defendants primarily consisted of cutting and boxing meat. It involved a
lot of lifting of boxes which weighed anywhere from 20 to 100 pounds. The
applicant would move the boxes from the computer to a pallet and then move the
pallet with a forklift. The applicant had worked for the defendants for
approximately a year before his accident.
On January 26, 1987, the applicant began to move an empty pallet out
of the way. The pallet was approximately 3 feet by 3 feet and weighed between
25 and 40 pounds. He grabbed hold of the pallet with both hands and yanked
hard on it. As he did so, he heard a pop in his low back next to his hip and
felt an immediate sharp pain. He reported the incident to his supervisor and
left work to go for treatment with his family physician, Dr. Murdock. His
physician ordered x-rays taken at the American Fork Hospital which were
apparently negative. He also referred the applicant for physical therapy and
medications.
The applicant went to physical therapy sessions for several days, but
it was not successful in relieving his pain. At that time, his treating
physician referred him to Dr. Banks, an orthopedic specialist. Dr. Banks
ordered a CT scan at American Fork Hospital which was also apparently
negative. The applicant was instructed to remain off work and continue with
conservative
treatment including medications.
Dr. Banks released the
applicant to return to work on March 1, 1987. The applicant was paid
compensation by the defendants for this period of time.
The applicant then attempted to return to work, gradually increasing
the amount of meat that he was boxing. However, he had only been working for
two or three hours when he lifted a heavy piece of meat and he a recurrence of
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the pain in his back in the same location. He remained off work for another
period of time and was paid compensation through April 29, 1987.
On May 21, 1987 f the applicant returned to Dr. Banks and was
re-examined. He could find nothing wrong with the applicant and referred him
for a second opinion to Dr. Orme or Dr. Momberger. The applicant missed both
appointments set up with Dr. Orme. The insurance carrier then referred him to
Dr. J. Lynn Smith, an orthopedic surgeon, for a second opinion.
Dr. Smith,
after an examination, referred the applicant for some additional therapy. He
also released the applicant to return to work on or about July 1, 1987.
About that time, the applicant found a job with Wescot Fiberglass
Company grinding fiberglass. About a month after he began working, the
applicant was at work sitting on a large container for fiblerglass tanks which
was approximately 10 feet by 3 feet. He was involved in grinding down one of
the edges. The boards on which he was sitting gave way and he rolled down
into the center of tube, dropping off the edge approximately one foot to the
ground and landed on his back and rear. He had shooting sensations and pain
in his low back and felt that his condition was aggravated. He quit work at
that time because he apparently could not deal with the pain. This incident
was not reported to the employer until quite sometime later and he ceased
working for the employer in late August of 1987. The Administrative Law Judge
finds that' this particular reasoning and failure to report the incident to his
employer as creating a credibility problem with the applicant. This is
particularly the case inasmuch as the applicant was familiar with the
reporting procedures for an industrial accident, given the fact that he had
done so immediately at the time of his prior accident.
At that time, the applicant contacted an attorney and his temporary
total disability compensation was reinstated. The defendants referred him for
an independent medical examination to Dr. Charles Rich. An additional CT scan
and bone scan were performed. He was also referred to Dr. Jackson to address
a congenital problem called Reiter's Syndrome. Dr. Jackson referred the
applicant for blood tests and an MRI. The Reiter's Syndrome diagnosis was
confirmed.
Dr. Rich did not recommend surgery at the conclusion of the
independent medical examination. The applicant again contacted Dr. Jackson
and has remained since that time under his care.
At the time of the hearing, the applicant still had pain in his legs
and his upper and lower back. Mo prior back injuries were noted. The
applicant was receiving some physical therapy and was also taking some
medications. The medical panel assigned in this matter found that there was
not a medically demonstrable causal connection between the applicant's ongoing
back problems and the industrial accident of January 26, 1987. It was their
posture that the applicant's problems were the result of a sacroilitis with
some contribution of emotional response. All of the signs of serious joint
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disease were thought by the panel to be pre-existing. It was the panel's
finding that all of the residual problems complained of by the applicant were
caused by a pre-existing condition and that there was not temporary total
disability assignable by the industrial accident after January 1, 1988. The
applicant was found to have a tentative impairment of the 10% of the whole
person, with all of that impairment due to pre-existing conditions. Mone of
the medical treatment suggested by the panel would relate to the industrial
accident. Counsel for the defendants filed Objections to the Medical Panel
Report which were forwarded to the panel. The panel responded to the
Administrative Law Judge concerning those objections on August 15, 1988. The
panel pointed out that the clinical picture presented by the applicant was not
compatible with the diagnosis of the herniated disc as postulated by counsel
for the applicant.
They also pointed out that Reiterfs Syndrome is an
arthritic disease which was very visible on the applicant's x-rays which were
also reviewed by a radiologist consulted by the panel. The panel also noted
(like the Administrative Law Judge) that the applicant was a somewhat
questionable historian, but were willing to increase the applicant's physical
impairment by another 10%. However, this additional 10% is also attributed to
a pre-existing spinal stenosis.
This would do nothing to further the
applicant's cause for additional benefits. Counsel for the applicant again
filed an Objection which the Administrative Law Judge has reviewed. There is
nothing stated in that additional objection which was not reviewed and
considered by the panel. Accordingly, the Administrative Law Judge will adopt
the findings of the medical panel as her own.
An adoption of the medical panel findings would indicate that the
applicant is not entitled to any additional benefits beyond those which he has
already been paid for his industrial accident of January 26, 1987.

CONCLUSIONS OF LAW:
The applicant in this matter, Steve Zimmerman, has failed to
demonstrate that his ongoing medical condition is related to his industrial
accident of January 26, 1987, and further compensation should be denied.

ORDER:
IT IS THEREFORE ORDERED that the claim of the applicant, Steve
Zimmerman, for additional benefits resulting from his industrial accident of
January 26, 1987, be, and the same is hereby, denied.
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IT IS FURTHER ORDERED that any Motion for Review of the foregoing
shall be filed in writing within thirty (30) days of the date hereof,
specifying in detail the particular errors and objections, and, unless so
filed, this Order shall be final and not subject to review or appeal.

L. Moffitt
strative Lai

Passed by the Industrial Comrais
of Utah, Salt Lake City, Utah, t

7 ^ day

of October, 1988.
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THE INDUSTRIAL COHMISSION OF UTAH
Case No. 87000932

*

STEVE ZIMMERMAN,

*
*

Applicant,
vs.

*

ORDER DENYING

*

MOTION FOR REVIEW

*

GRANITE BEEF, INC. and/or
WORKERS COMPENSATION FUND
OF UTAH and
EMPLOYER'S REINSURANCE FUND,
Defendants.

*
*
*
*
*

* * * * * * * * * * * * * * * * * *

On October 7, 1988, an Administrative Law Judge of the Industrial
Commission issued Findings of Fact, Conclusions of Law and Order denying the
applicant in the above-captioned case additional workers compensation benefits
associated with back and hip pain the applicant noticed after lifting
on-the-job on January 26, 1987. The Administrative Law Judge based her
conclusion, that no additional benefits were due, on the findings of the
medical panel. The medical panel concluded that the applicant did not sustain
a herniated disc on-the-job on January 26, 1987, and that the applicant's
continued pain and discomfort were not the results of a disc protrusion, but
rather were the result of the applicant's congenital sacroiliitis or Reiter's
Syndrome. Counsel for the applicant filed Objections to the Medical Panel
Report which the Administrative Law Judge forwarded to the Medical Panel,
requesting a response to the Objections.
The medical panel responded confirming there was insufficient
evidence to verify a herniated disc existed and disagreeing with counsel for
the applicant's suggestion that the applicant's pain resulted from a herniated
disc superimposed on the applicant's congenital spinal stenosis. The medical
panel stated that, in addition to there being no herniated disc, a narrow
spinal canal was not equivalent with spinal stenosis.
The panel also
responded to counsel for the applicant's suggestion that the medical panel was
not qualified to make a conclusion regarding the Reiter's Syndrome because the
medical panel did not include a rheumatologist. The medical panel stated it
had consulted with an expert in rheumatology on this issue and thus, the
panel's findings were competent. Finally, the medical panel indicated that it
was not making an unqualified psychiatric evaluation of the applicant simply
because it noted that the applicant was somewhat inconsistent in his
description of symptoms. The medical panel stated this was noted only because
part of the panel's analysis depended on whether the applicant was capable of
accurately relating to the panel the symptoms he suffered.
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On November 4, 1988, pursuant to Utah Code Annotated 35-1-82.53,
counsel for the applicant filed a Motion for Review arguing the following
points:
1.

Aggravation of a pre-existing condition is compensable;

2.

The panel report should not have been adopted as the
panel was not qualified to make a finding regarding
Reiter's Syndrome - only a rheumatologist is qualified
to make a finding regarding Reiterfs Syndrome and Dr.
Jackson, the applicant's treating rheumatologist,
indicated that he felt the Reiter's Syndrome was not a
significant component in the applicant*s pain and
disability;

3.

The panel report should not have been adopted because
the panel based its opinion on the applicant's
credibility and the panel was hostile and biased
against the applicant;

4.

Because the applicant cannot return to work and could
work prior to the job injury, he should be determined
tentatively permanently totally disabled and sent to
Rehabilitation for an evaluation.

On November 17, 1988, counsel for the defendant/Workers Compensation
Fund of Utah filed a Response to the Motion for Review responding to the
applicant's arguments as follows:
1.

The medical panel found there was no aggravation of a
pre-existing condition;

2.

The medical panel took extra effort to get the
qualified opinion of an expert in arthritis/rheumatology and thus, its conclusions are well founded;

3.

The medical panel is allowed to assess the credibility
of the patient when it goes to verifying What symptoms
the patient has;

4.

The applicant did not claim permanent total disability
until after the hearing and thus, there is no evidence
on the record on which to base a tentative finding of
permanent total disability.

The Commission finds that the only issue on review is whether the
Administrative Law Judge correctly concluded no additional benefits were due
based on the medical panel findings. The Commission adopts the Findings of
Fact of the Administrative Law Judge as stated in her October 7, 1988 Order.
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In reviewing the Motion for Review and Response to the Motion for Review, the
Commission must agree with the Responses of counsel for the defendant. The
medical panel reviewed all the medical evidence including x-rays, CT scans, an
MRI and EMG. The medical panel also examined the applicant and consulted with
an expert in rheumatology. In addition to this careful attention and research,
the medical panel answered all the objections raised by counsel for the
applicant in the Medical Panel Objections filed May 23, 1988. The medical
panel explained the legitimate need to address a patient's ability to
accurately relate symptoms and the need to assess this ability in reaching a
medical conclusion. Therefore, the Commission finds no inadequacies in the
medical panel analysis and the Commission does not agree that Dr. Jackson*s
conclusions (the treating rheumatologist)f necessarily contradict those of the
medical panel. Counsel for the applicant quotes only one brief handwritten
note made by Dr. Jackson which does not necessarily reflect what Dr. Jackson*s
final analysis was. In conclusion, the Commission finds that the Administrative Law Judge correctly adopted the thorough medical panel report and thus,
correctly denied further benefits due to the applicant's failure to establish
medical causation.

ORDER:
IT IS THEREFORE ORDERED that the applicant's November 4, 1988 Motion
for Review is denied and the Administrative Law Judgefs October 7, 1988 Order
is hereby affirmed and final with appeal to the Court of Appeals within thirty
(30) days as specified in U. C. A. 63-46b-12f U. C. A. 63-46b-14, and U. C. A.
35-1-86.

Thomas R. Carlson
Commissioner
Passed by the Industrial Commission
of Utah, Salt Lake City, Utah, this
/ T ^ j i a y of March, 1989.
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Permanent total disability — Amount of payments — Vocational rehabilitation — Procedure
and payments.

In cases of permanent total disability the employee shall receive 662/tfk of
his average weekly wages at the time of the injury, but not more than a
maximum of 85'J of the state average weekly wage at the time of the injury
per week and not less than a minimum of $45 per week plus $5 for a dependent spouse and $5 for each dependent minor child under the age of 18 years,
up to a maximum of four dependent minor children not to exceed the average
weekly wage of the employee at the time of the injury, but not to exceed Q5?c
of the state average weekly wage at the time of the injury per week. However,
in no case of permanent total disability shall the employer or its insurance
carrier be required to pay weekly compensation payments for more than 312
weeks. A finding by the commission of permanent total disability shall in all
cases be tentative and not final until such time as the following proceedings
have been had: If the employee has tentatively been found to be permanently
and totally disabled, it shall be mandatory that the industrial commission of
Utah refer the employee to the division of vocational rehabilitation under the
state board of education for rehabilitation training and it shall be the duty of
the commission to order paid to the vocational rehabilitation division, out of
the second injury fund provided for by Subsection 35-1-68 il), not to exceed
$1,000 for use in the rehabilitation and training of the employee; the rehabilitation and training of the employee shall generally follow the practice applicable under § 35-1-69, relating to the rehabilitation of employees having combined injuries. If the division of vocational rehabilitation under the state
board of education certifies to the industrial commission of Utah in writing
that the employee has fully cooperated with the division of vocational rehabilitation in its efforts to rehabilitate him. and in the opinion of the division the
employee may not be rehabilitated, the commission shall order that there be
paid to the employee weekly benefits at the rate of 66-' Yc of his average
weekly wages at the time of the injury, but not more than a maximum of 85%
of the state average weekly wage at the time of the injury per week and not
less than a minimum of $45 per week plus $5 for a dependent spouse and $5
for each dependent minor child under the age of 18 years, up to a maximum of
four dependent minor children not to exceed the average weekly wage of the
employee at the time of the injury, but not to exceed 85% of the state average
weekly wage at the time of the injury per week out of the second injury fund
provided for by Subsection 35-1-68 (1), for such period of time beginning with
the time that the payments, as in this section provided, to be made by the
employer or its insurance carrier terminate and ending with the death of the
employee. No employee shall be entitled to any such benefits if he fails or
refuses to cooperate with the division oi vocational rehabilitation under this
section.
All persons who are permanently and totally disabled and entitled to benefits from the second injurv lund under Subsection 35-1 68 < li. including those
injured prior to March 6, 1LM9, shall receive not less than $120 per week when
paid only by the second injury fund, or when combined with compensation
payments of the employer or the insurance carrier. The division of vocational
rehabilitation shall, at the termination of the vocational training of the employee, certify to the industrial commission of Utah the work the employee is
74

WORKElUr COMPENSATION

3A I 6 7

qualified to perform, and thereupon the communion ahull, after notice to the
employer and an opportunity to be heard, determine whether the employee
has. notwithstanding such rehabilitation, sustained a loss of bodily function.
The loss or permanent and complete loss of use of both hands or both arms,
or both feet or both legs, or both eyes, or of any two thereof, constitutes total
and permanent disability, to be compensated according to the provisions of
this section and no tentative finding of permanent total disability is required
in those instances. In all other cases where there has been rehabilitation
effected but where there is some loss of bodily function, the award shall be
based upon partial permanent disability.
In no case shall the employer or the insurance carrier be required to pay
compensation for any combination of disabilities of any kind as provided in
§§ 35-1-65, 35-1-66 and this section, including loss of function, in excess of
85% of the state average weekly wage at the time of the injury per week for
312 weeks.
H i s t o r y : L. 1917, c h . 100, I 78; C L 1917.
| 3139; L. 1919, c h . 6 3 . I 1; H.S. 1933.
42-1-63; L. 1937, c h . 4 1 . } 1; 1939. c b . 5 1 , ft 1;
C. 1943. 42-1-63; L. 1945. c h . 6 5 . ! 1; 1949. c h .
52. } 1; 1951. c b . 55, f 1; 1955, c h . 57, $ I;
1957. c h . 6 2 . 5 1; 1959. c h . 55, ft 1; 1961, c h .
71. J 1; 1963. c h . 49, I 1; 1965. c h . 68, ft 1;
1967. c h . 6 5 . ft 1; 1969. ch. 86. ft 5; 1971. c h .
76. ft 6; 1973. c h . 67. ft 4; 1974. c h . 13, ft 1;
1975. c h . 101. ft 5; 1977, c h . 150, ft 1; 1977.
c h . 151. ft 3; 1977. c h . 156. ft 6; 1979. c h . 138,
ft 2; 1981. c h . 286. ft 1; 1983. c h . 356. ft 1;
1985. c h . 160. ft 1.
C o m p i l e r ' s Note*. — The 1975 amendment
substituted 8 5 1 of the state average weekly
wage" fur "66-1*\ of the state average weekly
w a g e " four time* in the first paragraph and
once in t h e last paragraph; increased the minim u m benefit per week from $35 to $45 in the
first p a r a g r a p h ; inserted "not to exceed the average weekly wage of the employee at the time
of t h e injury" twice kn the first paragraph; increased t h e benefit per week from $50 to $60 at
t h e end of the third paragraph tdeleted by t h e
1977 a m e n d m e n t ) and near the end of the
fourth paragraph (deleted by the 1977 amendment ». and substituted "July 1. 1975" for "July
1. 1974" in the fourth paragraph (deleted by
the 1977 amendment*
T h e 1977 amendment by chapter 151 substituted 'spouse" for "wife" in the first paragraph.
T h e 1977 a m e n d m e n t by chapter 156 made
the same changes as the 1977 amendment by
chapter 151: combined the first two paragraphs
into one paragraph, inserted the second parag r a p h ; and deleted the former third and fourth
p a r a g r a p h s svhich read "Commencing July 1,
1971. all persons who are permanently and
totally disabled and on that date or prior
t h e r e t o were receiving compensation benefits
from the special fund provided for by section

35-1-68(1) shall be paid compensation benefits
at the rate of $60 per week.
"Commencing July 1. 1975, all persons who
were permanently and totally disabled on or
before March 5, 1949. and were receiving compensation benefits and continue to receive such
benefits shall be paid compensation benefits
from the special fund provided for by section
35-1-68(1) at a rate sufficient to bring their
weekly benefit to $60 when combined with employer or insurance carrier compensation payments."
The 1977 amendment by chapter 150. in the
two paragraphs deleted by the 1977 amendment by chapter 156 (quoted above) substituted "1977" for "1971*' and "1975" and substi
t u t t d "$75" for "$60 "
The 1979 amendment increased the mint
mum benefit in the second paragraph from $75
to $85
The 1981 amendment substituted "second injury fund" for "special fund" throughout the
section; and increased the amount in the second paragraph from 5>85 to $100.
The 198J amendment substituted "under
this section" at the end of the first paragraph
for "as set turth herein"; increased the minim u m amount in the first sentence of the second
paragraph from $100 to $110; and made minor
changes in phraseology, punctuation and style
The 1985 amendment substituted "S120" for
"$110" in the first sentence of the second para
graph.
Effective D a t e . — Section 2 ot l.aw a 19o5,
ch 160 provided. "This act takes effect upon
approval by (he governor, or the day following
the constitutional time limit of Article VII.
Sec 8 without the governor's signature, or in
the case of a veto, the dale of veto override
Approved March 18. 1985.
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commission Fault v Cottonwood Hospital
tUiah 1982' 656 P 2d 42U
fits
Where the Second Injury Kund has elected
not to participate and its presence has not been
directed in a hearing before an administrative
law judge and an order against the Ituid has
been e n u r e d , the fund should be allowed to

i2naJ, providing for the payment of death b«n«to the uninsured employers fund when a
decedent leaves no dependents. was not "cumpensation" within the meaning of i 3 5 1 - 6 2 ,
w h | c h p r o v , d e s for reimbursement for compenu t | o n p a V m e n t s in wrongful death recoveries,
a n d where the decedent's parents sued t h e tort-

£ T * V « CU"e | U P ° n m ° » t , 0 n T 7 V I C W T
.!.*> 1 til 53 in order to submit further evidence
bearing on the special interest and liability of
the fund Faol, v. Cottonwood Hospital ,1'tah
liits') b56 P >d 4*0
.
~ .
""
" '
Heimbursemei.t.
t h e payment made under former Subsection

f*«™ ™ d » " w»«r«r. the insurance fund could
.
, .
ne,lher m v a d e
he
P a r e n l * r < c o v e r y n 0 r pU«"
* u « a *"P a ™"* claim against the insurer m ore r l o rt cover l
*
' i e amount paid into the Second
Injurv Fund Allstate Ins Co v. Hlis*. 725 P 2d
1330 I Utah 19b6>.

35 1-U9. Combined injuries resulting in permanent incapacity — Payment out of Second Injury Fund —
Training of employee.
(1) If any employee who has previously incurred a permanent incapacity by
accidental injury, disease, or congenital causes, sustains an industrial injury
for which either compensation or medical care, or both, is provided by this
chapter that results in permanent incapacity which is substantially greater
than he would have incurred if he had not had the pre-existing incapacity, or
which aggravates or is aggravated by such pre-existing incapacity, compensation, medical care, and other related items as outlined in Section 35-1-81,
shall be awarded on the basis of the combined injuries, but the liability of the
employer for such compensation, medical care, and other related items shall
be for the industrial injury only The remainder shall be paid out of the
Second Injury Fund provided for in Subsection 35-1-68 (1), and shall be determined after assigning the impairment for the industrial injury on a whole
person uncomoined basis and then deducting this percentage from the total
combined rating. This combined impairment rating may not exceed 100%.
Kor purposes of this section, (a) any aggravation of a pre-existing injury,
disease, or congenital cause shall be deemed "substantially greater", and compensation, medical care, and other related items shall be awarded on the basis
of the combined injuries as provided in this Subsection (1), and ib) where there
is no such aggravation, no award for combined injuries may be made unless
the percentage of permanent physical impairment attributable to the industrial injury is 10'< or greater and the percentage of permanent physical impairment resulting from all causes and conditions, including the industrial
injury, is greater than 20* <. In determining the impairment thresholds and
assessment of liability in favor of the employee and apportionment between
the carrier or employer and the Second Injury Fund, the permanent physical
impairment attributable to the industrial injury or the pre-existing condition
or overall impairment, shall be considered on a whole person uncombined
basis. If the pre existing incapacity referred to in this Subsection <l)ib) previously has been compensated for. in whole or in pan, as a permanent partial
disability under this chapter or Chapter 1. Title 35, the Utah Occupational
Disease Disability Law. such compensation shall be deducted from the liabilit\ assessed to the Second Injury Fund under this paragraph.
If the payment of temporary disability benefits, medical expenses, or other
related items are required as a result of the industrial injury subject to this
80
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section, the employer or iti insurance carrier shall be responsible for ull such
temporary benefits, medical care, or other related items up to the end of the
period of temporary total disability resulting from the industrial injury. Any
allocation of disability benefits, medical care, or other related items following
such period shall be made between the employer or its insurer and the Second
Injury Fund as provided for in this section, and any payments made by the
employer or its insurance carrier in excess of its proportionate share shall be
recoverable at the time of the award for combined disabilities if any is made.
A medical panel having the qualifications of the medical panel set forth in
Section 35-2-56, shall review all medical aspects of the case and determine
first, the total permanent physical impairment resulting from all causes and
conditions including the industrial injury; second, the percentage of permanent physical impairment attributable to the industrial injury; and third, the
percentage of permanent physical impairment attributable to the previously
existing condition, whether due to accidental injury, disease, or congenital
causes. The Industrial Commission shall then assess the liability for permanent partial disability compensation and future medical care to the employer
on the basis of the percentage of permanent physical impairment attributable
to the industrial injury only and any amounts remaining to be paid shall be
payable out of the Second Injury Fund. Medical expenses shall be paid in the
first instance by the employer or its insurance carrier. Amounts, if any, which
have been paid by the employer in excess of the portion attributable to the
industrial injury shall be reimbursed to the employer out of the Second Injury
Fund upon written request and verification of amounts so expended.
(2) The commission may increase the weekly compensation rates to be paid
out of this special fund. This increase shall be used for the rehabilitation and
training of any employee coming under this chapter as may be certified to the
commission by the Rehabilitation Department of the State Board of Education
as being eligible for rehabilitation and training. There may not he paid out of
such special fund for rehabilitation an amount in excess of $1,000.
H i s t o r y : L 1917. c h . 100, I 79; C.L. 1917.
I 3140. s u b s e c . 6; L. 1921. c h . 67. I 1; R.S.
1933 & C. 1943. 42-1 6 5 ; L. 1945. c h . 65. I 1;
1955. c h . 57. | 1; 1957. c h . 62. I 1; 1959. c h .
55, f 1; 1963. c h . 49. I 1; 1965. c h . 68, | 1;
1969. c h . 86. t 7; 1973. c h . 67, ft 6; 1981, c h .
287. * 4; 1984. c h . 79. ft 1.
C o m p i l e r ' s N o t e s . — The 1981 amendment
substituted "either compensation or medical
care, or both" in the first p a r a g r a p h o( subsec.
(1> for "compensation and medical care"; inserted "or which aggravates or is aggravated
by such pre-existing incapacity" in the first
p a r a g r a p h of subsec «1), substituted "compensation, medical care and other related items as
outlined" in the first paragraph of subset il>
for compensation and medical care, which
medical care and other related items are outlined "; inserted and other related items" before shall b e ' in the first paragraph ol subset:.
< 11. substituted "second injury fund" in the first
and last p a r a g r a p h s of subset*. <1> for Special
fund", deleted hereinafter referred to as the
'special f u n d " at the end of the first paragraph
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of subscc. i l l ; inserted the second and third
p a r a g r a p h s of subsec. I l l ; inserted "permanent
partial disability" in the second sentence of the
last paragraph of subsec. Ill; inserted "future"
in the .second sentence of the last paragraph of
subsec. (1), substituted "any amounts remaining to be paid hereunder" in the second sentence of the last paragraph of subsec. l> for
"the remainder , inserted the provisions of the
present third sentence of the fourth paragraph
of subsec. i l l , inserted "upon written request
and verification of amounts so expended" in
the last sentence of the last paragraph of
subsec (1). and made minor changes in phraseology and punctuation.
The 11)84 amendment substituted "chapter"
for "title" in the first sentence of subsec. U),
added "and shall be determined after assigning
the impairment for the industrial injurs on a
whole person uncombined basis and then deducting this percentage from the total combined r a t i n g " to the second sentence of subsec
il>. added the third sentence to *uhsec i l l , inserted the second ^entente in the second para-

nsation has been computed, it shall be rounded to the nearest dollar.
>ry: C. 1953, 35-1-75, e n a c t e d b y L.
h 76, * 10, L 1975, c h . 101, *> 7, 1977,
>, § 9; 1987, c h . 92, § 48
p i l e r ' s N o t e s — The 1975 amendment
ited 'divided ' for "multiplied" in subd
redesignated the subsection paragraph
ng "If none of the methods
" as
(3), and added subset (4)

The 1977 amendment deleted "then be
lounded to the nearest dollar and shall" after
"it shall" in the first sentence of subsec (4),
and added the last sentence to subsec (4)
The 1987 amendment corrected the subsection designations

ANALYSIS

of subsection
unation of amount
'ee with more t h a n one job
ence allowance
k

of s u b s e c t i o n .
question of which subsection of this seclould be applied in a given case is a
question of law and fact on which the
le court will defer to the discretion of the
jsion as long as its decision is reasonid rational Hodges v Western Piling &
ig C o , 717 P 2 d 718 (Utah 1986)
m n a t i o n of a m o u n t .
ing t h a t claimant intended to work only
e had earned $5,500 was supported by
dence, even though claimant was workhours per week at the time of his acci[odges v Western Piling & Sheeting Co ,
2d 718 (Utah 1986)
•yee w i t h m o r e t h a n o n e j o b .
re employee was employed at two sepa-

rate jobs and was injured while working a t one
of the jobs, his weekly compensation r a t e was
computed on the basis of the combined wages
from his two employments Produce v Industrial Comm of Utah (Utah 1983) 657 P 2d
1354
Subsistence allowance.
Where the claimant worked a t a jobsite t h a t
was distant from his home, and t h e employer
paid him a subsistence allowance in addition to
his regular wage, the subsistence allowance
could not be included for t h e purpose of determining the claimant's average wage Blake
Stevens Constr v Henion (Utah 1985) 697 P
2d 230

rized by the commission, as it may determine and thereafter make a report ii
writing to the commission in a form prescribed by the commission, and als<
make such additional findings as the commission may require. The commis
sion shall promptly distribute full copies of the report of the panel to th<
applicant, the employer and the insurance carrier by registered mail witl
return receipt requested. Within fifteen days after such report is deposited ii
the United States post office, the applicant, the employer or the insurant
carrier may file with the commission objections in writing thereto. If no objec
tions are so filed within such period, the report shall be deemed admitted ii
evidence and the commission may base its finding and decision on the repor
of the panel, but shall not be bound by such report if there is other substantia
conflicting evidence in the case which supports a contrary finding by thi
commission. If objections to such report are filed the commission may set th<
case for hearing to determine the facts and issues involved, and at such hear
ing any party so desiring may request the commission to have the chairman o
the medical panel present at the hearing for examination and cross-examina
tion. For good cause shown the commission may order other members of th<
panel, with or without the chairman, to be present at the hearing for exami
nation and cross-examination. Upon such hearing the written report of th<
panel may be received as an exhibit but shall not be considered as evidence ii
the case except as far as it is sustained by the testimony admitted. The ex
penses of such study and report by the medical panel and of their appearance
before the commission shall be paid out of the fund provided for by sectioi
35-1-68.
History: L. 1951, c h . 52, § 1; C 1943,
8upp., 42-1-71.10; L. 1955, c h . 57, § 1; 1969,
ch. 86, § 9; 1979, c h . 138, § 6; 1982, c h . 41,
§ 1.
Compiler's N o t e s . — T h e 1979 a m e n d m e n t
substituted "applicant" for "claimant" in t h e
third and fourth sentences; deleted "within
thirty days" after "set t h e case for hearing" in

the sixth sentence, and m a d e m i n o r c h a n g e s l
phraseology
The 1982 a m e n d m e n t s u b s t i t u t e d " m a y " fo
"shall" in t h e first sentence, s u b s t i t u t e d " t h
commission m a y " in the s i x t h s e n t e n c e for "i
shall be the duty of t h e commission to", a n
made minor changes in phraseology

-76. Likelihood of increase to be considered.
ANALYSIS

ition o n e x p e c t e d w a g e i n c r e a s e s .
mission acted within its powers in limitconsideration of adult worker s expected
ncreases to the wage scale of the job
held when injured r a t h e r than consider
ges he might have leceived for any job

that he might have reasonably expected to hold
after the injury when the compensation bene*
fits awarded were what the worker h a d asked
for in his original application for benefits
Probst v Industnal Comm (Utah 1978) 588 P
2d 717

-77. Medical panel — Discretionary authority of commission to refer case — Findings and reports —
Objections to report — Hearing — Expenses.
on the filing of a claim for compensation for injury by accident, or for
i, arising out of or in the course of employment, and where the employer
surance carrier denies liability, the commission may refer the medical
ts of the case to a medical panel appointed by the commission and having
uahfications generally applicable to the medical panel set forth in secJ5-2-56 The medical panel shall then make such study, take such X-rays

Function of medical panel
Mandatory referral to panel
Panel report as evidence
Qualifications of panel members
Referral to panel
—Discretion
Cited
Function of m e d i c a l panel.
It is t h e function of the medical panel to give
the commission t h e benefit of its diagnosis relating to those m a t t e r s within its expertise,
and not to infringe upon commission's responsibility to decide t h e issues in a workmen's
compensation case. IGA Food Fair v Martin
(Utah 1978) 584 P 2d 828
Mandatory referral t o panel.
This section is mandatory in its requirement

t h a t a medical panel shall be convened upo
the filing of a claim for compensation for injur
by accident, or for death, a r i s i n g out of or n
the course of employment w h e n t h e employe
or insurance carrier denies liability L i p m a n \
Industrial Comm (Utah 1979) 592 P 2d 616
The provision requiring t h e submission c
the medical aspects of the case, including thos
involving causation, to a medical p a n e l is m a r
datory Schmidt v Industrial C o m m of Utal
(Utah 1980) 617 P 2d 693
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I . A H O U - IN'DUSTKIAL COMMISSION

OCCUrATIONAL DISBA4E

such proceeding, a prima facie case of violation may be made by evidence
produced by the commission to the eiVect that the employer has engaged
in business within the coverage of this act and lias failed to maintain
in foreJ the required evidence of insurance. Jf the court finds such violation, the employer may be enjoined from engaging iu any business without complying with the provisions of this act and a violation of the injunction shall be punishable as for contempt of court, and any fines
imposed shall be paid into the special fund provided for iu section 35-1-68,
Utah Code Annotated 11)53, as amended.

three physicians specialising in the treatment of the disease or condition involved in the claim, and such medical panel shall make such ktudy, take
such X-rays and perform such tests as the panel may determine and certify to the commission the extent, if any, of the perinauent disability of
the claimant from performing work for remuneration or profit, and
whether the solo cause of such partial permanent disability, in the opinion
of the panel, results from the occupational disease and whether any other
cause or causes have aggravated, prolonged, accelerated or in anywise contributed to the disability, and if so, the extent (in percentage) to which
such other cause or causes has so contributed to the disability. The report
of the panel shall be made to the commission in writing and shall be in
substantially the following form:

History: C. 1943, 42 l a 57, added by L.
1919, ck. 61, § 2 .

Collateral References.
Workmeo'a CouipeuaatjouG=>2U6l.
101 C.J.S. Workmen's Compensation
§914.

35-2-56. Partial permanent disability from occupational disease—Imposition of liability—Determination of disability—Medical panel—Rehabilitation—Benefits.—(1) There is imposed upon the employer a liability
for the payment of benefits, as hereinafter provided, to every employee
who becomes partially and permanently disabled and such disability is primarily caused or contributed to by a disease or injury to health arising out
of or in the course of employment, subject however to the followiug conditions:
(a) No compensation shall be paid when the last day of injurious exposure of the employee to the hazards of the occupational disease shall
have occurred prior to July 1, 11)41.
(b) No compensation shall be paid uidess such partial disability results
within two years prior to the day upou which claim for such compensation
was tiled with the industrial commission of Utah.
(c) No compensation shall be paid unless the partial disability results
within two years of the last day iu which the employee was exposed to the
occupational disease.
(d) The time limit prescribed by paragraphs (b) and (c) shall not
apply in the case of an employee whose disablement was due to occupational exposure to ionizing radiation; provided, that a claim for such compensation shall be tiled within one year after the date upon which the
employee first suffered incapacity from the exposure to radiation and cither
knew or in the exercise of reasonable diligence should have known that
the occupational disease was caused by his present or prior employment.
(2) It is recognized that the measurement of partial permanent disability is a highly technical and difficult task and should be placed in the
hands of physicians specially trained lor the care and treatment of the occupational disease in vol veil, and that particularly iu cases of sUicosis such
determination should be by physicians liuiitine; largely their practice to
diseases of the chest; that the measurement of the extent of Mich disability
should not be determined by physicians in general practice nor by laymen.
Where a claim for compensation based upon partial permanent disability
due to an occupational disease is tiled with the commission, the commission shall appoint an impartial medical pauel to consist of not less thau

2*5-26*

REPORT OF MEDICAL PANEL
Partial Permanent Disability Cases
To the Industrial Commission of Utah
State Capitol Building
Salt Lake City, Utah
Re:
, Claimant
Claim No
The medical panel, composed of the undersigned physicians, has completed its study and examination of the above named claimant with respect
to the measurement of the ability of the claimant to perform physical
labor* (but without regard to the education, experience or training of the
claimant) and on the assumption that the normal person functions at 100%,
finds as follows:
Percentage
Percentage
(1) Extent of Permanent Partial Disability from all causes (if any)
•*(2) Specific causes of such disability:
a. Occupational Disease (if any)
Name of Occupational disease
b. Other diseases or injuries
Names of such diseases or injuries
(c) Other contributing factors. . . .

TOTAL
Dated

19

(Medical Panel)
293

KV) a copy 01 me written agency oraer irom tne mtormal proceeding,
(vi) facts demonstrating that the party seeking judicial review is
entitled to obtain judicial review;
(vn) a request for relief, specifying the type and extent of relief
requested;
(vm) a statement of the reasons why the petitioner is entitled to
relief
(b) All additional pleadings and proceedings in the district court are
governed by the Utah Rules of Civil Procedure.
(3) (a) The district court, without a jury, shall determine all questions of
fact and law and any constitutional issue presented in the pleadings.
(b) The Utah Rules of Evidence apply injudicial proceedings under this
section
listory: C. 1953, 63-46b-15, enacted by L.
*7, ch. 161, § 271; 1988, ch. 72, § 25.
Amendment Notes. — The 1988 amendnt, effective April 25, 1988, deleted "except
t final agency action from informal adjudilve proceedings based on a record shall be
lewed by the district courts on the record

according to the standards of Subsection
63-46b-16(4)" at the end in Subsection (l)(a)
and made minor stylistic changes
Effective Dates. — Laws 1987, ch 161
§ 3 1 5 m a k e 8 t h e a c t effective on January 1,'
^gg

l-46b-16. Judicial review — Formal adjudicative proceedings.
1) As provided by statute, the Supreme Court or the Court of Appeals has
lsdiction to review all final agency action resulting from formal actfudicae proceedings.
2) (a) To seek judicial review of final agency action resulting from formal
adjudicative proceedings, the petitioner shall file a petition for review of
agency action with the appropriate appellate court in the form required
by the appellate rules of the appropriate appellate court.
(b) The appellate rules of the appropriate appellate court shall govern
all additional filings and proceedings in the appellate court.
3) The contents, transmittal, and filing of the agency's record for judicial
'lew of formal adjudicative proceedings are governed by the Utah Rules of
pellate Procedure [Rules of the Utah Supreme Courtl, except that:
(a) all parties to the review proceedings may stipulate to shorten, summarize, or organize the record;
(b) the appellate court may tax the cost of preparing transcripts and
copies for the record
d) against a party who unreasonably refuses to stipulate to
shorten, summarize, or organize the record; or
(n) according to any other provision of law.
4) The appellate court shall grant relief only if, on the basis of the agency's
ord, it determines that a person seeking judicial review has been substanlly prejudiced by any of the following:
(a) the agency action, or the statute or rule on which the agency action
is based, is unconstitutional on its face or as applied;
(b) the agency has acted beyond the jurisdiction conferred by any statnffk*

(d) the agency has erroneously interpreted or applied the law;
(e) the agency has engaged in an unlawful procedure or decision
ing process, or has failed to follow prescribed procedure;
(f) the persons taking the agency action were illegally constitute!
decision-making body or were subject to disqualification;
(g) the agency action is based upon a determination of fact, me
implied by the agency, that is not supported by substantial evidence
viewed in light of the whole record before the court;
(h) the agency action is:
(i) an abuse of the discretion delegated to the agency by st
(ii) contrary to a rule of the agency;
(iii) contrary to the agency's prior practice, unless the agency
fies the inconsistency by giving facts and reasons that demonst
fair and rational basis for the inconsistency; or
(iv) otherwise arbitrary or capricious.
History: C. 1953, 63-46b-16, enacted by L.
1987, ch. 161, i 272; 1988, ch. 72, § 26.
Amendment Notes. — The 1988 amendment, effective April 25, 1988, substituted "As
provided by statute, the Supreme Court or the
Court of Appeals" for "The Supreme Court or
other appellate court designated by statute" in
Subsection (1); inserted "with the appropriate

appellate court" in Subsection (2)(a), a]
stituted "appellate rules of the appropn
pellate court" for "Utah Rules of Appelh
cedure" in Subsections (2)(a) and (2)0
Effective Dates. — Laws 1987, c
§ 3x5 m a k e s the act effective on J a n
^988

63-46b-17. Judicial review — Type of relief.
(1) (a) In either the review of informal adjudicative proceedings b
district court or the review of formal adjudicative proceedings by 1
pellate court, the court may award damages or compensation only
extent expressly authorized by statute.
(b) In granting relief, the court may:
(i) order agency action required by law;
(ii) order the agency to exercise its discretion as required b
(iii) set aside or modify agency action;
(iv) eryoin or stay the effective date of agency action; or
(v) remand the matter to the agency for further proceedii
(2) Decisions on petitions for judicial review of final agency action e
viewable by a higher court, if authorized by statute.
History: C. 1953, 63-46b-17, enacted by L.
1987, ch. 161, § 273.
Effective Dates. — Laws 1987, ch 161,

§ 315 makes the act effective on J a n
1988

63-46b-18. Judicial review — Stay and other tempo
remedies pending final disposition.
(1) Unless precluded by another statute, the agency may grant a sta}
order or other temporary remedy during the pendency of judicial re vie
cording to the agency's rules.
(2) Parties shall petition the agency for a stay or other temporary rer
unless extraordinary circumstances require immediate judicial interve

1
2

A

Eventually, yeah.

He did release me to go

back to work.

3

Q

And about when was that?

4

A

It's so hard to say, it's been so long.

5

Q

I believe his record indicates it was March

6

1st.

Do you remember?

Does that sound right?

7

A

Okay.

It was around that, yes.

8

Q

Okay.

And did you go back to work?

9

A

Yes, I did go back to work.

10

Q

What happened there?

11

A

I went in there and started boxing meat, you

12

know, like I was doing before, and I picked up this big

13

piece of meat and oh man, it come back.

14

back into my leg.

15

went back to work, but it just come back worse.

16

ended up telling my boss that it's still there and he

17

says, Well, better go back to the doctor or something.

18
19

Q

Okay.

The pains come

I was already still in pain when I
So I

How long did you work before that

happened?

20

A

I worked for about two, maybe three hours.

21

Q

So you did not work the whole day?

22

A

No.

23

Q

Okay.

24

A

Yes.

25

Q

And what did he do then?

I didn't even work half a day.
Then did you go back to the doctor?
I went back to Allen Banks.

13
'?

1

Orme or Momberger?

2

A

Yeah.

He referred me when he didn't know

3

what was wrong with he.

4

might know.

5

Doctor Momberger.

6

you said, I messed up two appointments with him while I

7

was still going to the therapist, and the State cut me

8

off from missing them two appointments.

9

Q

He says that Doctor Momberger

I don't think that I could get in to
So he sent me to Jeff Orme.

All right.

Then Doctor Smith also says that

10

you were off work through July 1, '87.

11

to work in July?

12

A

13

Yet.

Did you return

I had to go find me a job.

I found me

a job working for Wescot.

14

Q

15

Okay.

You did not go back to the meat

company?

16

A

17

No.

They would have fired me.

They didn't

want me back.

18

Q

19

then?

20

All right.

A

Yeah.

work.

22

back to work.

23

Q

24

Why did you go back to work,

Were you released for work?

21

25

Like

Mr. Smith released me to go back to

Sharon said that Doctor Smith said I could go

Did he indicate that you were stabilized or

ready to go back to work at that time?
I

A

He never even examine me when he sent me back
17

1

to work.

2

one time when he said go to the therapist.

3

go back to him when he was cutting me back, when he

4

says I was well enough to go back to work.

5

see him for a second time.

6
7

Q

I never even seen him.

All right.

I only seen him that
I did not

I did not

And then how long did you

continue to work?

8

A

I worked for about a month.

I was

—

9

Q

And what happened during that period?

10

A

Well, my leg was still in pain and I continue

11

working because I had no choice.

12

bills.

13

one day it was hurtin', you know, real bad.

14

to go tell my boss I got to quit.

15

couldn't even believe I was working because I was in so

16

much —

17

Q

18

So I worked —

I had, you know,

I lasted about a month.

they just couldn't believe it.
Okay.

Now, during that time you were working

for that company —

what was that company again?

A

Wescot.

20

Q

Wescot?

21

A

Yeah.

22

Q

What kind of a company is that?

23

A

It's a fiberglass company.

25 I

So I had

The people at work

19

24

Then

They build

containers for the government.
Q

Okay.

What were you doing at that company?
18

1

A

2

I was —

they had me doing everything.

At

the time I was mostly grinding fiberglass.

3

Q

Okay.

Now, I understand there was some kind

4

of an accident occurred while you were with that

5

company.

6

A

Would you tell us about that?
Yes.

I was sitting up on top of this

7

container and I had to put two boards underneath it so

8

it wouldn't move.

9

Q

10

What kind of a container.

Can you describe

it a little bit?

11

A

12

Yes, I can.

gas tanks in them.

They're containers they put big

They're great big units.

13

Q

How big is great big?

14

A

About —

16

Q

So, we're talking fifteen, twenty feet?

17

A

Yeah*

15

some of them are the length of this

wall.

18

Probably the width of probably from

this step to the desk.

19

Q

About eight feet or ten feet?

20

A

Yes.

21

Q

You were on top of this container?

22

is that?

23

A

24
25

How high

Maybe three foot.

I'm just guessing.

Maybe

three foot, two foot.
I

Q

Go ahead and describe the accident.
19
0\>

1

A

Okay.

I was sitting up on top of this

2

container and I was grinding away on this flange that

3

goes around so they hook the containers together.

4

next thing you know the boards give way and I rolled

5

through the container and rolled out of the container

6

and went about this far off the ground.

7
8

Q

You'll have to say something about that.

The

recorder won't pick that up.

9

A

Maybe

10

Q

Can you estimate what that is?

11

The

—
Can we say

about a foot?

12

A

A foot.

Maybe a foot.

I hit the ground on

13

my butt and back and I just laid there for about five

14

minutes and I couldn't move.

15

back was even hurting.

16

Q

My leg was in pain.

Now did you slide through this?

My

I'm getting

17

a hard time getting a picture of what exactly happened.

18

Did you —• is it like a slide?

19

A

Yeah.

20

Q

You said you rolled through it.

21

you

Well

—
What do

•—

22

A

Well, see, they're round.

23

like this.

24

Q

Like a tub?

25

A

Yeah.

Like a tub.

They kind of go

And when it shifted I
20

1

rolled in the rub and rolled out and on to the ground.

2

Q

Okay.

So you rolled out of the tub and

3

dropped about a foot to the ground and landed on your

4

back, you said?

5

A

Yes.

6

Q

And how long did you continue working after

7

that incident happened?

8
9

A
days.

10
11

And it hurt.

It was probably about three —

two, three

Three, four days.

Q

Did you report that incident to your

employer?

12

A

Yes.

Afterwards, I did.

It was a while

13

after, right before I quit working for the company

14

because I couldn't handle working any more because I

15

couldn't do nothing.

16

report it.

17

happened.

I couldn't move my legs.

I did

I also told a friend right after it

18

Q

What was his name?

19

A

His name is —

20

Q

He was one of your fellow workers there, was

A

Yeah.

21

he?

22
23

him.

I just

He lives right there in Lehi.

I know

—

24

Q

That's all right.

25

A

I do know his name.

I just can't think of

1
2

Q

Now the pains that you've described in your

leg, is that similar to what you had before, last year?

3

A

Yes.

Exact.

4

Q

Same thing?

5

A

Yes, this is the exact same thing.

6

Q

Now, there's an indication in the record the

7

pain was shifting or what they call migratory.

8

from spot to spot.

9

there?

10

A

Going

Can you tell us what happened

It's weird, Your Honor.

Like one minute the

11

pain will be up in my hip and then it will go away.

12

will be down my leg.

13

the side of my leg.

14

leg.

It will go away.

It will be on

But now it's all the way down my

It's hard to explain.

15

Q

Did you have any pains in your other leg?

16

A

Oh yeah.

When I first got injured, the pain

17

was in my right leg.

18

sleeping one night and woke up and it was in my other

19

leg, and that is the truth.

20

It

And then, like I guess I was

Q

What kind of pain did you have in your right

22

A

Same thing.

23

Q

Where in your leg?

24

A

The hip, the butt, the side.

21

25

leg?

feeling on the left.

I experienced the same pain.

Same as I'm

But they're gone from the right
30
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BRUCE F.SORENSEN.M D

SALT LAKE CITY, UTAH 8 4 1 0 3
P M O N E ifiOn

JOSEPH CHARLES RJCH.M D

532-2067

December 9, 1987

Workers Compensation Fund
P.O. Box 45420
Salt Lake City, UT 84145-0420
ATTN:
Re:
No:

Sharon Bryan
Steven P. Zimmerman
87-03087-2D

Dear Ms. Bryan,
Find enclosed a copy of the letter I received from Dr. Chris Jackson on
10/26/87 and that may answer some of your questions. Dr. Jackson knows more
about Reiter's sybdrome than I do and also about the future implications of
this and could probably do a better job than I in reasonably separating the
symptoms related to that disorder from his back injury. At least at the time
I last had information from Dr. Jackson not all of the blood test examinations
were back and I think he can make a much more well-informed report to you about
the implication of this disorder than I can.
From the standpoint of his small lumbar canal, however, I do think it is
important that he not be placed in an employment situation where he has to do
heavy and repetitive bending and lifting. Since we see no evidence of a
herniated disc or evidence of recent injury it would seem reasonable to include
that he aggravated at the time of his 1/26/87 lifting accident a previously
existing condition and yet he was not symptomatic prior to that time. How all
this relates to Reiter f s syndrome I would like to defer to Dr. Jackson and say
only that within the limits of the information available to me I would say he
sustained a musculotendenous strain on 1/26/87 superimposed on a previously
abnormal back and that what Dr. Jackson has uncovered can certainly explain
the severity of the symptoms he has had over the period of time since then.
I hope this is of some help.
You;

ich, M.D.
JCRrjrr
Enclosure
cc f s K. Joe Murdock, M.D.
Christopher Jackson, M.D.

Workers Compensation
Fund of Utah

DEC 1 1 1 9 8 7
Claims.

CHRISTOPHER G. JACKSON. M.D.
AOULT AND P l D I A T H l C RH1UMATOLOOY

3 2 4 TENTH AVENUE. SUITE 2 5 0
SALT LAKE CITY. UTAH

January 21, 1988

84103

Turnout 3*4-3657

Worker's Compensation Fund of Utah
560 South 300 East
P.O. Box 45420
Salt Lake City, Utah 84145-0420
Attn: Pat Wilde
Re: Stephen P. Zimmerman
File: #87-03087
D0I: 1/26/87
Employer: Granite Beef, Inc.
Dear Ms. Wilde,
I am in receipt of your letter of January 11, 1988, and will attempt to answer
the questions therein. As a preface, Mr. Zimmerman was apparently without any
musculoskeletal symptoms until the incident of January 26, L987. In the course
of his evaluation subsequent to that industrial incident he was found to have
unequivocal radiographic evidence of sacroiliitis. Sacroiliitis is found in a
number of arthritic conditions known collectively as spondyloarthropathies.
Upon further examination of his past medical history several episodes of
conjunctivitis as well as an episode of urethritis came to light suggesting
that his sacroiliitis was due to Reiter's syndrome. The evaluation of his
industrial incident included both a CT scan and MR lumbar spine scan. These
two studies showed a small lumbar canal without any definite disc herniation
making it most likely that his back injury was a musculotendinous strain. I
will attempt to answer your questions using the question numbers of your letter
of January 11, 1988.
1- The musculotendinous strain should be considered a separate entity which is
superimposed on Reiter's syndrome and not an aggravation of a pre-existing
condition.
2- As Dr. Rich has recommended, because of the small lumbar canal the patient
should not be engaged in an employment situation where he has to do heavy and
repetitive bending and/or lifting. Such a recommendation would also be issued
to a patient with Reiter's syndrome. For purposes of employment, Mr.
Zimmerman's physical impairment is such that any job requiring moderate to
marked physical exertion, especially heavy and repetitive bending and/or
lifting, cannot be recommended.
3- The permanent physical impairments identified at present are a narrowed
lumbar canal and bilateral sacroiliitis, and are not attributable to the
industrial incident of January 26, 1987.
4- The musculotendinous injury is not considered to be a permanent physical
impairment. The permanent physical impairments identified at present include
the narrowed spinal canal, which is a congenital abnormality, and the bilateral
sacroiliitis, which is secondary to disease.
.
^^SHrA

JAN 2 T1933

5- The industrial incident of January 26, 1987, which produced a
musculotendinous strain is not an aggravation of Reiter's syndrome. I would
like to defer to Dr. Rich the relationship of the narrowed jpinal canal to the
industrial incident.
6- The medical expenses that have been incurred in Mr. ZrmneTnan's care are
directly related to the industrial incident of January 26, 1937. The discovery
of the pre-existing conditions, namely the narrowed spinal canal and Reiter's
syndrome, have been incidental findings in studies obtained to exclude more
serious injuries that could have occurred in the January 26, 1987 incident.
I hope the above information is helpful in determining an appropriate
disposition for this case. If there is further information or amplification
which I might provide, I would be pleased to do so.

Sincerely,

Christopher G. Jacksonf/M.D.
CGJ/gmn

•J
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INDUSTRIAL COMMISSION OF UTAH
INDUSTRIAL ACCIDENT DIVISION
Norman H Bangerter
Governor

Frances T Moffat
Dirmor

Chatrrran

160 East 300 Soutn

L L NIHSP"

° 0 Sox 510250
Salt LaKe C o Utan 54151 -0250
Toil Free 1-800-426-0667

Stephen \1 Hadie\

March 4 , 1988

John Flor« z
Cummssioru'r

Leonard Jarcho, M. D.
1497 Devonshire Drive
Salt Lake City, UT 84108
Re: Steve Zimmerman
Inj: 1-26-87
Erap: Granite Beef, Inc.
Dear Dr. Jarcho:
You are hereby appointed to conduct an impartial evaluation of the
medical aspects of this case. We would request that the other member of the
panel be Dr. Greoffrey Orme. In the event that you feel a rheumatologist
could provide additional valuable information in this case, please appoint
whoever you feel would be qualified and that individual shall also be paid
within the usual panel guidelines.
Enclosed please find a Summary of Testimony of the evidentiary
hearing as well as all available medical records and x-rays in this matter.
The Administrative Law Judge would appreciate your assistance in
answering the following question in terms of reasonable probability:
1.

Is there a medically demonstrable causal connection
between the applicant's ongoing problems and the
industrial accident of January 26, 1987?

2.

Are all of the residual problems complained of by the
applicant caused by a pre-existing condition?

3.

What is the period or periods of time during which the
applicant has been temporarily and totally disabled,
if any, as the result of the industrial injury after
January 1, 1988?

4.

Has the applicant's condition stabilized sufficiently
so
that
the
percentage
of
permanent
physical
impairment can be determined?

5.

Assuming that the applicant's condition is stabilized,
what is his total impairment, resulting from all
causes and conditions, including the industrial injury?

Leonard Jarcho, M. D.
Re: Steve Zimmerman
Page Two

6.

What
is
the
percentage
of permanent
physical
impairment, if any, attributable to the applicant's
industrial injury?

7.

What
is
the
percentage
of
permanent
physical
impairment
attributable
to
previously
existing
conditions, whether due to accidental injury, disease
or congenital causes.?

8.

Did the industrial injury medically aggravate
pre-existing impaired condition of the applicant?

9

What future medical treatment, including surgeries or
medications will be reasonably required in treating
the applicant's problems resulting from the industrial
injury?

Neither a
proceeding, other
deliberations. If
please feel free to

a

representative of the Commission nor the parties to this
than the applicant, will be in attendance at your
there are are additional questions which need resolution,
contact the undersigned at your convenience.

Thanks for your time and cooperation in this

w Judge
JLM:wb
Enclosure
cc:

Geoffrey Orme, M. D., 350 SoutfW001Jar§t, Suite 1, SLC, UT 84102
Steve Zimmerman, 213 South Center, Lehi, UT 84403
Bruce Wilson, Atty., 290 East 4000 North, Provo, UT 84604
Pat Wilde, Adjudicator, Workers Comp Fund, 560 S 300 E, SLC, UT 84111
Erie V. Boorman, Adminsitrator, Second Injury Fund

1497 Devonshire Dnve
Salt Lake City, Utah 84108
(801) 582-3608
Professor Emeritus ot Neur jlo^«
U n n e r s m of Utah

April 29, 1988

The Honorable Janet L. Moffitt
Administrative Law Judge
Industrial Commission of Utah
160 East 300 South
P. 0, Box 45580
Salt Lake City, Utah
84145-0580
Re:
in j:
Emp:

Steve Zimmerman
1/26/87
Granite Beef, Inc.

Dear Judge Moffitt:
In response to your appointment of me and Dr. Geoffrey Orme to constitute a
panel to conduct an impartial evaluation of the medical aspects of the above
case, I wish to make the following report.
We have reviewed the records which you sent in detail, which I summarize as
follows. The first record is from the Emergency Center at the American Fork
Hospital, dated 6/10/86. Mr. Zimmerman appeared on that date, when he was 22
years old, complaining of neck pain and stating that four days previously he had
gone "to a Rock Concert and started shaking his arms violently to the beat of
the music," later that night he had a "feeling of tightness in his neck," waking
the next morning with "extreme pain and stiffness of the neck." The pain had
been persistent and he had been "unable to work," though he denied "any numbness
or loss of motor or sensory function in any extremity." The neck was found to
be "slightly tender to palpate" but motor and sensory functions and reflexes "of
all extremities are normal." A diagnosis of "acute myositis of the neck" was
made and the patient was given Anaprox three times daily for five days and was
told to return to work the next day.
He reappeared at the same Emergency Center on 1/27/87, stating that the day
previously "he was lifting a pallet of meat, felt pain immediately into his
right flank and into the right buttocks." He denied previous injury in the
area, but x-rays showed "an unusual bony shadow overlying the right sacrum at
the sacroiliac joint.. .[which] does not have the appearance of an acute
fracture, rather it may represent some sacroiliitis." It was stated that "the
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muscles in the lumbosacral area are in spasm on the right side," and the
impression was "lumbosacral strain, acute." He was given Amoxicillin and ice
packs and was told to limit his lifting to less than 20 lbs. Ha rua^pearer! ^t
the Emergency Center on 2/5/87 stating "that his back still hu*:ts and that lie
reinjured it at work." The situation was discussed with the patient's doctor,
Dr. Joe Murdock, and the patient was given Vicodin and Parafon Forte.
A
physician's initial Report of Work Injury dated 5/18/87 signed by Dr. Murdock
indicates that he first treated Mr. Zimmerman for this complaint on 2/10/87 for
an injury which the worker's statement says occurred 2/1 while he was picking up
a pallet "and my hip popped and I have been in pain bad pain ever since,"
further described as "in hip and...thigh and lower leg."
Handwritten records from Dr. Murdock indicate that he had seen the claimant
for eczema on the feet in 9/77, and apparently for a bloody nose received in a
car accident 6/11/80, and a follow-up on 2/10 of the injury for which he was
seen in the ER 1/27/87. A note of 2/23/87 states "recheck hip and back for
pulled ligaments. Now has sharp pain going down legs, pain migratory." On 2/28
it is stated "he got busted for having marijuana and they took all of his pills,
can he have Rx for more. Back is still really hurting." On 3/3 it is noted
that he "wants Percodan for pain" but was given Fiorinal. On 3/9 he still had
severe pain, likewise on 5/5 when it is noted "going to therapist but pain is
still intense! Would like something for pain. No!!" He was given a return to
work form for 3/1/87. Nonetheless, another form indicates "medical leave 3/2,
3/3, 3/4/87.
The records of Dr. Allen M. Banks, orthopedic surgeon, start on 3/12/87.
The history is given of the lifting of the pallet, "a pop" and immediate pain in
the right hip, later with sharp pains radiating to the right thigh and
occasionally lower leg, most painful with activity or when standing "for a
period of time." Examination showed "mild tenderness in the right sciatic notch
area but more so as palpation moves over the greater trochanter." There was
good movement but moderate tenderness with forced internal rotation. Sensory
and motor examination and reflexes were all normal. X-rays were taken and were
again negative, but there WRS no improvement and CT scan was performed. On 4/3
it is stated that this "was negative for any herniated disc or impingement of
the nerve roots." The patient asked to be seen by a chiropractor which Dr.
Banks said he "allowed."
Meanwhile he was told to avoid heavy bending or
lifting. He missed two appointments with Dr. Orme and was then sent to Dr.
Momberger. On 5/21 it is noted that "pain has shifted over to his left side"
and straight leg raising was now positive on the left instead of the right. On
5/27/87 Dr. Banks wrote to the Workers Compensation Fund stating that the
patient had received "significant improvement in physical therapy." Notes by
Ralph Baer, RPT indicate that he was treating the claimant for a ligament
injury, but no findings are discussed. On 5/2/87 he saw David L. Wetzel, RPT
who did an extensive Functional Capacity Evaluation and concluded that "Mr.
Zimmerman can be helped...by pelvic traction, stretching, mobilization to
enhance ROM and reduce radiculopathy,...a reconditioning program to strengthen
and stabilize the back area and improve cardiovascular fitness...back school
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education to improve proper body mechanics, lifting skills, and coordination
functions...and a work hardening program."
On 10/6/87 Dr. A. J. Wirthlin, neurologist, reported a "normal EMC in
selected muscles of the left leg and associated paraspinal area with no
suggestion of denervation or other abnormality."
On 10/14 Dr. Charles Rich,
neurosurgeon, reported further studies including a normal isotope bone scan, a
CT scan of 9/28/87 showing "abnormalities of the L4_5 level consistent with a
small left protruded intervertebral disc." His report ends with a suggestion to
the claimant that "the combination of his physical findings and the recent CT
scan do not indicate an optimal situation for surgery," and suggested he see a
rheumatologist.
He saw Dr. Christopher Jackson, rheumatologist, on 10/26/87. He noted that
the CT scan had shown "sclerosis and erosions of the sacroiliac joints
bilaterally as did an x-ray of the AP pelvis when read in retrospect."
Apparently, because of several episodes of conjunctivitis he stated that there
was "unequivocal evidence of sacroiliitis probably representing Reiter's
syndrome." He was placed on Indocin. Most of the following handwritten notes
are illegible, but apparently a diagnosis of "definite Reiter's syndrome" was
made although it was stated that "involvement appears minor." A return visit to
Dr. Rich in 9/87 resulted in a report "there is in fact a decreased amount of
room at the L
level but there is also only minor alteration in his neural
foramina and the changes at L
and L5-S certainly do not represent surgical
disease either." Dr. Rich felt that the claimant "should avoid repetitive heavy
bending and lifting" but voted against operation. Dr. Rich's final opinion,
given on 12/9/87 was that he deferred to Dr. Jackson regarding the Reiter's
syndrome, but concluded that the claimant had "sustained a musculotendinous
strain on 1/26/87 superimposed on a previously abnormal back and that what Dr.
Jackson had uncovered can certainly explain the severity of the symptoms he has
had over the period of time since then."
Neurological evaluation was performed by Dr. Jarcho on April 20. After an
initial question or two, the patient took off in his narration and was difficult
to interrupt for other questions. He told a dramatic story of his terrible pain
resulting from the rock concert described above, and despite the fact that he
said that he "couldn't move my neck" at all at onset, the problem was gone in
one week.
He told the story of the incident of 1/26/87 in the same rapid
manner, listing the people who had taken care of him and the treatments he had
had. In his description the pain had always been on the left side, and since
this did not accord with the records, I asked him twice whether he had never had
pain in the right side, and he stated unequivocally that this was the case. He
stated that he had pain starting in the left lower back, radiating into the left
ilium, then down the back of the left leg at times, improved by various
therapies he had received, but always coming back.
He noted that when Dr.
Wirthlin performed EMG's on the leg, the "exact pain was reproduced, whether the
needles were stuck into the buttock or into the lateral muscles of the calf."
He was aware that Dr. Rich had found "something wrong" on the CT scan, while he
understood that Dr. Jackson's MRI showed a herniated disc "with a pinched
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nerve." He reinforced this opinion by producing a letter from Dr. Charles M.
Smith, Jr., dated 4/12/88, to Attorney Bruce Wilson, of which he hai brought
copies for me and Dr. Orme, and which he had read himself. A copy ot this
letter is enclosed.
The patient was born in American Fork and went to Lehi High School,
quitting during the 12th grade. He said that his grades had been Bs and Cs, but
he wanted to have a job. He therefore worked as a bus boy in a hotel for a year
and a half, 3-4 years planting turf, a year in a motel doing labor, and one year
with Granite Beef where he was on the date of the injury. All of these jobs
entailed a good deal of heavy lifting, bending and twisting, but the patient
states that he never had any trouble with any of his joints or muscles until the
injury under consideration.
He recalled an episode of pain on urination in
8/87, treated by Dr. Jackson with Indocin, and lasting two or three weeks. I
could elicit no story compatible with conjunctivitis or other difficulties with
his eyes.
There was no story of serious medical illness, operations or
injuries. His parents are both alive, father working in construction, mother a
bus driver.
Neither they nor any of his four siblings have had any joint
complaints of which he was aware, and he added that this was also true of both
of his grandmothers.
Blood pressure was 130/82 in the right arm seated. The conjunctivae were
normal. No troubles with the cranial nerves were noted. Reflexes were equal
and active throughout, particularly including the knee jerks and ankle jerks.
There were no abnormal reflexes.
Strength was normal throughout, gait and
station normal. Cerebellar tests were negative. No defects in perception of
touch, pinprick, vibration or position were found. In short, the patient gave
the impression of a healthy man in his young twenties, and during an hour and a
half of contact, he showed no evidence that he was having pain.
Dr. Orme's orthopedic examination occurred on 4/22. He made note of the
fact that, while Dr. Banks had referred the patient to him a year ago, and he
had given Mr. Zimmerman two appointments, these were both missed by the patient,
whom he never actually saw until 4/22. In his history he noted pain in the back
radiating occasionally into the left leg, with bending, twisting and turning,
coughing, sneezing and bowel movements.
He noted the lack of evidence of
denervation in Dr. Wirthlin's EMG. He noted the finding on CT scan of a small
canal at L4 5 with a 3 mm intervertebral disc into the canal, but stated that
"usually one of that size is not necessarily symptomatic." Dr. Orme further
found intact sensation and strength, normal heel and toe walking. "Straight leg
raising has a rather jerky presentation of pain, particularly on the right side
and reproduced at about 70 ." Rotation of the hips reproduced buttock pain
bilaterally.
Dr. Jarcho previewed the x-rays and scans with the University's expert on
bone radiology. The most striking lesions were those of the sacroiliac joints
bilaterally, which were said to show definite early sacroiliitis with eburnation
and erosion diagnostic of Reiter's syndrome or "poker spine," the latter not
being present in the vertebral column.
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The panel met on 4/26. From a review of all the records, including Dr.
Smith's letter, and the observations of the panelists, it was concludad that
there was only a rather small likelihood that the patient vac having pain from
herniated discs or the minor stenosis. We thought that the pain waG *nost likely
the result of the sacroiliitis with some contribution of an emotional response.
We thought that a discogram would be more likely to produce increased trouble
rather than better diagnosis, particularly since this is a young man who is
ready to be classified as disabled at the age of 23, whose educational level at
this point is unlikely to give him much chance of a job not entailing physical
labor. J^^thought that the early signs of what may be eventually serious joint
disease'^ pre-existing, might be rated as an impairment of 10%. It should be
noted that we both question the claimant's reliability and motivation.
"Therefore, we should like to answer your specific questions as follows:
1,

There is no medically demonstrable causal connection between
applicant's ongoing problems and the industrial accident of 1/26/87.

the

2.

All of the residual problems complained of by the applicant were caused by
a pre-existing condition.

3*

We find no period of time after 1/1/88 during which the applicant has been
temporarily or totally disabled as a result of the industrial injury.

4.

We suggest a current permanent physical impairment of 10% because of the
pain and x-ray findings at the sacroiliac joints, understanding that his
Reiter's disease has a good chance of progressing in the future, and there
seems to be no way of telling whether it is currently stabilized.

5.

Assuming that his condition is stabilized, his total impairment is 10%.

6.

No portion of the permanent physical impairment is attributable to the
applicant's industrial injury.

7.

The percentage of permanent physical impairment attributable to any cause
is 10%.

8.

We believe that the industrial injury aggravated the pre-existing
condition, since we are unable to find any evidence of pain before the
injury.

9.

The treatment of Reiter's disease should be undertaken by a qualified
rheumatologist such as Dr. Jackson, who has the advantage of having already
seen him over a period of some months.
He will probably require
anti-inflammatory drugs from time to time. There is no reason to think
that operation will be indicated now or in the near future. It would be
well for this man to undertake further education to stave off unemployment.
It is understood that all the comments in this paragraph refer to the
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pre-existing
injury.

condition of Reiter's syndrome

and not

Sincerely yours,

Leonard W. Jarcho, M.D.
Geoffrey A. Orme, M.D.
LWJ:vl
Enclosure

to an

industrial

1497 Devonshire Drive
Salt Lake City, Utah 84108
(801) 582-3608
Protessor Emeritus of Neurology
University of Utah

August 15, 1988

The Honorable Janet L. Moffitt
Administrative Law Judge
Industrial Commission of Utah
160 East 300 South
P. 0. Box 45580
Salt Lake City, Utah
84145-0580
Re:
Inj:
Emp:

Steve Zimmerman
1/26/87
Granite Beef, Inc.

Dear Judge Moffitt:
This letter is in answer to yours of 6/30/88, which transmitted to us the
objections of Mr. Bruce J. Wilson, attorney-at-law, to the report of your panel
in the case noted above. We have met once again and wish to make the following
reply to the objections stated.
We remain firmly of the opinion that the history and physical findings are
not compatible with a clinical diagnosis of herniated nucleus pulposus. In this
conclusion we agree with Dr. Allen M. Banks, orthopedic surgeon, who noted on
3/12/87 that "sensory motor exam of the extremities is normal, normal reflexes."
This was followed by his report of 4/3/87, which stated "Steve's CT scan was
negative for any herniated disc or impingement of the nerve roots." To this we
should add the negative EMG findings of Dr. Wirthlin on 10/6, reported to show
"no suggestion of denervation or other abnormality." We add the remark of \)r.
Rich, neurosurgeon, to which Mr. Wilson refers [letter of 12/9/87, page 7 of the
record], "since we see no evidence of a herniated disc." We wish to point out
that the clinical picture is not compatible with the diagnosis of herniated
nucleus pulposus, as all of the above doctors have agreed., and it has been known
for years that in such cases, operations meant to correct minor x-ray
abnormalities result in a high percentage of surgical failures to relieve the
clinical syndrome.
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The second point at issue has to do with tne diagnosis of spinal stenosis.
While x-ray measurements may show less than tne amount of space that some find
desirable in the root sleeves and spinal theca, the claimant does not complain
of spinal type claudicatory pain in his buttocks and legs with prolonged
standing or walking that is relieved in the sitting position or with spine
flexion. Also, usually these patients are in an older group than the patient,
and their pain is ordinarily preceded by years of fairly gradual onset of
symptoms, which Mr. Zimmerman did not have.
Mr. Zimmerman's normal gait,
without forward flexion on physical examination, is at marked variance with the
flexed gait with flattened lumbar spine expected in the stenosis syndrome. We
are saying that the presence of narrowing of the canal, such as has been
demonstrated in this case, does not allow us to assign this patient's atypical
story and findings to this cause. Once again, we would expect that operation
for stenosis in this case will produce more trouble and will not cure his
current complaints.
In contrast to the syndromes discussed above, Reiter's syndrome is a form
of arthritis, usually starting in young men such as the claimant. Like other
forms of arthritis, it tends to show variations in pain, usually of unknown
cause, sometimes responsive to anti-inflammatory disease and sometimes not. The
fact that this disease is present is shown by the x-rays, which, as noted in our
report were reviewed by one of us [LWJl with "the University's expert on bone
radiology.11 She agreed immediately with the diagnosis, first suggested by the
Chief of the Rheumatology Division of the Department of Medicine at the
University, Dr. Jackson's preceptor in this area, in a discussion with one of us
(LWJ).
these two physicians were asked for their opinions, not because your
panel was incompetent to make the diagnosis from the x-rays, but because their
expertise in a relatively unusual disease is superior.
In the case at issue, we found that the claimant left something to be
desired as a historian. We pointed out [last paragraph of page 3 of our report]
that he stated that "the pain had always been on the left side" despite the fact
that the records show otherwise, and that Dr. Banks, one of the treating
doctors, also noted this change. Besides that fact, we noted [paragraph 2 of
page 2 of the report! the claimant's problems with the police over marijuana,
and the evidence in Dr. Murdock's note that he was demanding stronger analgesics
than the doctor was willing to give. An attempt was made to give a bit of a
flavor of the history taking on page 3, paragraph 3, which also suggested a
degree of exaggeration and distortion of the facts. All physicians who are
serious about history taking must necessiarily make interpretations of the
validity of complaints and correctness of the story, and we did not expect this
to result in the attorney's decision that to be competent such opinions must be
made by a qualified expert such as a psychologist. We thought that we were
being charitable in attributing these problems to the claimant's "emotional
response." In reviewing the entire situation once again, we should be willing
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to add another 10% of permanent physical impairn.eni. becc*uso of the existence of
a small degree of spinal stenosis, despite the fact that we doubt that it
contributes to the pain.
We regret that absences from the city have delayed this reply.
Sincerely,

Leonard W. Jarcho, M.D.

Geoffrey A. Orme, M.D.
LWJ:vl

